ITOCTAHOBJIEHUE
ITnenyma Bepxosnoro Cyna Poccuiickoit denepaunu u
[Tnenyma Briciiero Ap6utpaxsoro Cyna Poccuiickoit ®enepanuun
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Mocksa 26 maprta 2009 r.

O HEKOTOPBIX BOITPOCAX, BOSHHUKIIINX B CBA3HU
C BBEJIEHHUEM B JEVICTBHUE YACTH YETBEPTOM
T'PAXKIAHCKOTI'O KOJEKCA POCCUIACKOM ®EJEPAITNN

B c¢Bs3M ¢ BBeleHMEM B JICHCTBUE YaCTH 4eTBepTOM [ paxk1aHCKOro Koaek-
ca Poccuiickoit ®enepauuu (nanee — I'K P®, Konexc) B cynebnoli npaktuke
BO3HUK sl BONPOcoB. B nensx obecrneueHus eIMHOOOpa3HBIX NOAXOA0B K UX
paspemieduto [Inenym BepxosHoro Cyna Poccuiickoil ®@enepaunu u [Inenym
Briciiero Ap6utpaxnoro Cyna Poccuiickoil @enepaiii NOCTaHOBJSIOT AaTh
CyJaM ClelylollHe pa3bsCHECHHUS.

1. Omnpenensisi NOABENOMCTBEHHOCTD J€Jl, CBA3aHHBIX C IPUMEHEHUEM I10-
noxeHuid yactd yetBeprod ['K PO, cynaM Hapsle)KUT UCXOUTh U3 CleIyIOLIe-
ro.

Cnopsl 0 TOM, KTO SBIISI€TCS aBTOPOM pe3yJsIbTaTa MHTEJUIEKTYalbHOH aes-
TENbHOCTH, NTOJBEIOMCTBEHHBI Cy1aM 0011el IOpUCANKIIMY KaK He CBA3aHHBIE C
OCYILIECTBJICHHEM IIPEANPUHUMATENBCKON U UHOM DKOHOMMUYECKOH JIesITeNbHO-
CTH.

ITonBeNOMCTBEHHOCTh CIIOPOB O HapYLUEHUSAX WHTENJIEKTYyallbHBIX TIpaB Ha
pe3yIbTaThl HHTEIUIEKTYaJIbHOH NesITeIbHOCTH U NIPUpPaBHEHHbIE K HUM CPEJCT-
Ba MHAMBUyalU3allUl IOPUAUYECKHUX JIUL, TOBApOB, paboT, YCIyr U Hpeanpu-

SITPIﬁ, 00 YCTaHOBJICHUH l'IaTeHTOOGJ'IaI[aTeJISI, O IIpaBC NpCKACIOJNB30BaAHUA H
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NOCTIETIONB30BAaHMS, & TAKXKE CIIOPOB, BBITEKAIOIIMX U3 JJOrOBOPOB 00 OTUYX1e-
HUHM UCKIIIOUMTENIBHOIO IIpaBa M JIMLEH3UOHHBIX JOIOBOPOB, OINpEAENsIeTCs HC-
X0/ U3 CyOBEKTHOIO COCTaBa y4aCTHHUKOB CIIOpa, €C/IM TaKOW CHOp CBS3aH C
OCYLUECTBIICHHUEM IPEANIPUHUMATEILCKOA U UHOW 3KOHOMUYECKOH NesTeNIbHO-

CTH.

Bonpocel npumenenns ®enepanbHoro 3akona «O BBeneHUH B AelicTBHE
yacTH YerBepToil I'paxknanckoro kogekca Poccuniickoi ®enepanun»

2. Yacts yetBepTas ' K PO BBeneHa B aeiicteue ¢ 01.01.2008. B cuny cra-
U 5 DenepanbHoro 3akona or 18.12.2006 No 231-®3 «O BBejieHUM B AEHCT-
BUE 4YacTu uyeTBepToM ['paxnanckoro kojekca Poccuiickoii ®enpepaunm»
(manee — BBonHBIM 3aKOH) OHA IPUMEHSIETCSA K TPABOOTHOILIEHMIM, BO3HUKIINM
rocjie BBeAeHMS ee B aeciictBue. [lo NpaBOOTHOLIEHUSIM, BO3HUKIIMM O
01.01.2008, oHna npuMeHsieTCs K TE€M MpaBaM U OOS3aHHOCTSAM, KOTOpBIE BO3-
Hukny nocne 31.12.2007.

VkazaHHOE 03HA4aeT, B YaCTHOCTH, CJIeAYyIOLIEE.

2.1. Tlpu paccMOTpeHHH el O HapyllIeHHsX NpaB Ha pe3ylbTaThl UHTEN-
JIEKTyaJIbHOM JieaTenbHOCTH, AomyweHHbIx no 01.01.2008, cynam cienyer py-
KOBOJCTBOBAThCS 3aKOHOAATENbCTBOM, JE€HCTBOBABIIUM JO BBEIEHHUS B AeHCT-
Bue yactu yetBeproi [ K PO.

Tak, ecny TUIIOM JOITYIIEHO HE3aKOHHOE BOCIIPOU3BEACHNE NPOU3BEACHMUS
no 01.01.2008, a pacnipocTpaHeHue ero KOHTpaakTHOIO dK3eMIuIspa Oocyllie-
ctBieHo nocie 31.12.2007, neno B 4acTU HapyLIEHHUs IIpaBa Ha BOCIIPOU3BEE-
HHE JIOJDKHO paccMaTpMBaThbcs B COOTBETCTBMM ¢ 3akoHOM Poccuiickoit ®ene-
pauu ot 09.07.1993 Ne 5351-1 «O0 aBTOpPCKOM IIpaBE€ U CMEXHBIX IIpaBax»
(manee — 3akoH 00 aBTOPCKOM IpaBe), B YaCTU HapyUIEHMs IpaBa Ha paclpo-
CTpaHEeHHe — B COOTBETCTBHH C MOJIOKEHUAMU YacTH yeTBepToi 'K PO.

2.2. Ilpu paccCMOTpeHHH JieNl O NMPU3HAHUU MHTEIEKTyallbHBIX NIpaB (IpU

TIPUMEHUMOM POCCHHMCKOM IpaBe) MOJUIEXKUT NPUMEHEHUIO POCCHICKOE 3aKO-
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HOJIaTeIbCTBO, JAEMCTBOBaBIIee HA MOMEHT BOSHUKHOBEHHS COOTBETCTBYIOLIETO
npaBa. Tak, aBTOp MPOU3BEAECHUS ONpEEIIIETCs Ha OCHOBE 3aKOHOJATEIbCTRA,
JeHCTBOBABIIErO0 Ha MOMEHT €ro CO3IaHus; aBTOp U300peTeHus, NOJIe3HOH MOo-
JIeNTA MJIM MTPOMBILUIEHHOT0 00pa3iia — Ha OCHOBe 3aKOHOJATeIbCTBa, AEHCTBO-
BaBIIIETO HA JaTy IOJa4yy 3asBKM Ha BbIJlady MaTeHTa Ha 3TO U300peTeHue, mo-
JIe3HYI0 MOJIENb WM IPOMBILUIEHHBIH 00pazel.

2.3. Ilpu ocnapuBanuu penieHuit GenepanbHOi CIyX OBl 10 UHTEIIEKTY-
aJIbHOM COGCTBEHHOCTH, MaTeHTaM M TOBapHBIM 3HakaM (fanee — PocmateHT)
CyIsl JOJDKHBI YYUTHIBaTh: 3asBKM Ha BblIAUy MaTeHTa, 3asBKU Ha TOBapHBIA
3HaK, a TaK)Ke 3asBKM Ha HaMMEHOBaHHE MeCTa IMPOUCXOXIECHHs TOBapa Mojjie-
aT paccmoTpeHuro PocnaTreHTOM B mopsiike, yCTaHOBIEHHOM 3aKOHOAATE)b-
CTBOM, JCHCTBOBaBIIMM Ha MOMEHT IMOJa4H 3as8BOK, €CJIM HHOE CIELIMAIBHO HE
IIPEXYCMOTPEHO 3aKOHOM.

Ilpu paccMOTpeHUH BO3pa)K€HWH NMPOTHUB BhIAAYM NATEHTa, MpPeAOCTaBe-
HUS NPaBOBOM OXpaHbl TOBAPHOMY 3HaKy, HAUMEHOBaHHUIO MecTa IPOUCXOXK]Ie-
HHUSA TOBapOB Cy/ibl ONIPEAESIIOT OCHOBaHHUS ISl IPU3HAHUS HeleHCTBUTEIbHBIM
naTeHTa, NpeJOoCTaBIEHUs] NIPaBOBOM OXpaHbl TOBApHOMY 3HaKy, HaMMEHOBa-
HUIO MecTa MPOMCXOXKAECHHUS TOBAapOB, UCXOAS M3 3aKOHOJATeNbCTBA, HEHCTBO-
BaBIIEr0 HA MOMEHT MOAAYM 3asBKM Ha Bblauyy MAaTEeHTA, 3asBKH Ha TOBApPHBIH
3HaK, 3as8BKM Ha HAUMEHOBAHUE MECTa ITPOUCXOXKCHHS TOBAPOB.

BmecTe ¢ TeM MOJJIEKUT NPUMEHEHHUIO NMOPSAJIOK PAaCCMOTPEHHUS COOTBET-
CTBYIOIMX BO3paXKeHU, NeiCTBYIONNI Ha MOMEHT OOpallleHHs 3a MPH3HAHUEM
HEJEHCTBUTENBHBIMYU MATEHTa, IIPEJOCTaBICHUS ITPaBOBON OXpaHbl TOBAPHOMY
3HaKy, HAUMEHOBAHUIO MECTa IIPOUCXOXKIEHUS TOBAPOB.

2.4. Pemas Bompoc O NpeKpalleHU NpaBOBOH OXpaHbl TOBAPHOIO 3HaKa
JOCPOYHO BCJIEACTBHE €r0 HEHMCIIONb30BaHMS, CYABl NOJDKHBI HCXOAMTH U3
TPEXJIETHETO CpOKa Takoro Hewcroyib3oBaHus (nmyHKT 1 crateu 1486 I'K PD)

BHE 3aBUCUMOCTH OT AaThl IIOJAaYH 3a4BKH Ha TOBapHLIﬁ 3HaK.
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3. B cuny a63ana mepsoro craTey 6 BBOAHOro 3akoHa CPOKHM OXpPaHBI
npaB, NpeaycMOTpeHHble cTaThamu 1281, 1318, 1327 u 1331 I'K P®, npume-
HAIOTCS B Cllydasx, KOrja NATHAECATUIECTHUH CPOK JeHCTBHUS aBTOPCKOro Ipasa
WIM CMEeXHBIX npaB He uctek k 01.01.1993.

Cornacno a63aiy nepsomy nynkra 1 crateu 1281 Kogekca ucknmounress-
HOE IIpaBO Ha MPOM3BEJIEHUE AEHCTBYET, N0 0o0lEeMy MpaBUly, B TeUeHHE BCEH
KM3HM aBTOpa M CEMUIECATH JIET, cuuTas ¢ | gHBaps roza, Cleayrollero 3a ro-
JIOM CMEPTH aBTOpA.

ITosTOoMy, ecnu NMATHAECATUIETHUH CPOK HEHCTBHUS aBTOPCKOrO MpaBa Ha
npousBezeHue uctek mocie 31.12.1992 (no no Betynnenus B cuiy Denepans-
Horo 3akoHa oT 20.07.2004 No 72-@3 «O BHeceHuU uzMeHeHU# B 3akoH Poc-
cuiickoll @enepaunu «O6 aBTOPCKOM IMpaBe U CMEXHBIX IIPaBax», yCTaHOBHB-
IEr0 CEMHUJCCATHIETHUI CpOoK AeHCTBUSI aBTOPCKOTO MpaBa) U MpPOU3BEACHHE
nepeuwio B obmiecTBeHHOe foctosiHue, ¢ 01.01.2008 pelicTBUE UCKITIOUUTEND-
HOT'O TpaBa Ha 3TO MPOMU3BeJICHUE BOZOOHOBISETCS U €ro CPOK UCUUCIIAETCS 0
npaBuiiaM, npeaycMoTpeHHbIM ctatbeld 1281 'K PO.

HefcTBus N1ll, UCIIOIB30BaBIIUX N0 BBENACHUS B JIEUCTBHUE YacTH YeTBEp-
toit Konekca mpoussenenus, koropsle Haxoaunucs no 01.01.2008 B obwect-
BEHHOM JOCTOSHUM, U COOJIOAABIIUX MOJIOKEHUS cTaThu 28 3akoHa 00 aBTOp-
CKOM IIpaBe, HECMOTPSL Ha BO30OHOBJIEHUE NEHCTBUS HUCKIIIOUUTENHHOTO NpaBa
Ha NPOU3BeJleHNMe HE MOTYT CUMTAThCs HapylleHHeM. BmecTe ¢ TeM panbHei-
1Iee MCIOJIb30BaHUE MPOU3BEJIEHUS MOXET OCYIIECTBISITECS TOIBKO € COOJIIO-
JIEHHEM ToJoxeHu yactu yeteproii 'K PO.

4. Ha ocHoBanum ab3auia BTOpOro craTed 6 BBOJHOro 3aKkOHa aBTOPCKOE
NpaBo IOPUANYECKHUX JHUL, Bo3HUKIIee 10 03.08.1993, To ecTh 10 BCTyIIeHHS B
cuty 3akoHa 00 aBTOPCKOM IIpaBe, NpeKpalacTcs 110 UCTEUYEHUN CEMUIECATH
JIET CO JHS TPaBOMEPHOT0 OOHApOJIOBAHUS MPOHU3BEJEHHS, @ ECIIH OHO HE OBIIO
00HapOOBaHO — CO JIHS CO3JaHusl IpousBeieHUs. K COOTBETCTBYIOIUM MpaBo-

OTHOIIEHUSIM MO aHANOTUM NMPUMEHSAIOTCS npaBuia yactu 4yeTseproit ['K PO.
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Jlns ueneél uxX NMpUMEHEHMs TaKue IOpUAWYECKUE JHla CYMUTAIOTCS aBTOpaMH
IIPOU3BEJEHUMN.

PyKkoBOICTBYSCH JaHHBIMU 3aKOHOMOJOXEHUAMH, CyAaM CIEAYeT YYHTHI-
BaTh: YKa3aHHe Ha TO, 4TO JJiA Lelell MpUMEHEHUs NpaBUl YacTH 4YETBEPTOH
Konekca ropyanueckue JTUla CUHTAOTCS aBTOpaMy IPOU3BEACHUI, HE O3HaYaeT
MPU3HAHUS COOTBETCTBYIOLIUX IOPUAMYECKUX JHUL[ aBTOpaMH, OO0NaNarolluMH
BCEM KOMIUIEKCOM HHTeJUIeKTYyalbHbIX MpaB Ha NMPOU3BEACHHUE, KOTOPBIE MOTYT
NpUHALJIeXaTh aBTOpaM — (PU3UYECKUM JMIiaM, — & KMEHHO JIMYHBIMH HEUMY-
IIIECTBEHHBIMH MPaBaMH.

BcenenctBue 3TOro K HOPUAMYECKUM JIHMI@M, MPHOOPETIIAM aBTOPCKHE
npasa 1o 03.08.1993, npumensitorcs nojoxenus: yactu 4etseproid 'K PO, pe-
TyJMpYIOLUe OCYIeCTBIEHHE, MpeKpallieHe UCKIIOUUTENBHOTO MpaBa U pac-
nopsoxkenue M. JlMuHbie HEUMYIIIECTBEHHBIE IPaBa Ha COOTBETCTBYIOLIME MPO-
W3BeJIeHUs NpUHaANeKaT PU3NHECKUM JIULaM.

5. CornacHo cratee 12 BBoaHOro 3akona mnoJyioxxeHusi MyHKTOB 1, 3 u 5
cratbH 32, ctateii 33 u 34 3akona CCCP or 31.05.1991 Ne 2213-1 «O6 uso-
operenusax B CCCPy», nyHkra 3 crateu 21, myHkTtoB 1 ¥ 3 crathd 22 H CTa-
ThU 23 3akona CCCP ot 10.07.1991 Ne 2328-1 «O npoMbIlIeHHBIX 00pa3iiax»
0 JIBroTax ¥ MaTepuajbHOM CTUMYJIUPOBAHMM NPUMEHSIOTCS HAa TEPPUTOPUH
Poccuiickoit denepanuy 10 NpUHATHS 3aKOHONATENBHBIX akTOB Poccuiickoii
GDenepauuu 0 pasBUTHMM  M300peTaTesNibcTBA M XYHOXKECTBEHHO-
KOHCTPYKTOPCKOT'O TBOPYECTBA.

[Ipn npuMeHeHNHU AaHHOH HOpPMbI HEOOXOAMMO YYUTHIBATh, YTO COOTBET-
CTBYIOIIME 3aKOHOIIONOXKEHHUS, a4 TaKXKe NMPUHATHIE JNI UX pealnu3aliyl UHbIE
HOpPMAaTHBHBIE IIPABOBHIE aKThl NOJJIEXKAT MPUMEHEHHUIO B YacTH, HE MPOTHBO-
peyaiei I'K PO.

Cratps 34 3axona CCCP «O6 uzobperenusx B CCCP», npeaycmarpu-
Baloliasg BBIILIATY M[peANpUATHEM-NIaTeHTOOONanareieM U [peANpUITHEM-~

JULECH3UATOM BO3HarpaXIAC€HUsA JINLaM, COAEHCTBOBABILIUM CO3JAHUID W HC-
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noip3oBaHnio u3zobperenud, ¢ 01.01.2008 npumeHnsiercs ¢ ydeTtoM myHKTa 4
cratbu 1370 Koaekca TONBKO B 4acTH 00S3aHHOCTH paboTOAaTeNs BBILIATHTD
BO3HarpaxleHUe WX KOMIIEHCALHI0 paDOTHUKY — aBTOpY ciyeGHOoro uzobpe-
TEHUSI.

6. Ucxons u3 cratey 14 BBoJHOro 3akoHa (UpMeHHble HaHMEHOBaHHSA
IOpUOUYECKUX JHL, HE COOTBETCTBYylOIME NpaBuiaMm mnaparpada 1 rnaeel 76
I'K PO, noanexaT NpUBEJAEHUIO B COOTBETCTBHE C 3TUMH NPaBHIaMU NpPH Mep-
BoM nociie 01.01.2008 uaMeHeHUN yYpeUTENbHBIX JOKYMEHTOB IOPUIHYECKUX
JuL.

Ecnu ¢upMeHHOe HaMMEHOBaHME HOPHAMYECKOTO JHla He TIPUBEIECHO B
cooTBeTcTBUE ¢ TpeOoBaHUsAMM NYHKTOB 3 U 4 crathu 1473 I'K PO B ykasan-
HBI MOMEHT, TO COTJIACHO IIyHKTY 5 3TO# CTaTbU OpraH, OCyLLECTBISIOUUi ro-
CYAapCTBEHHYIO PErHMCTPALlUIO FOPUIUYECKHX JIHII, BIPaBe NMPEAbIBUTH TAKOMY
IOPUINYECKOMY JIULYy MCK O TOHYXJIEHUU K U3MEHEHHI0 (PUPMEHHOro Haume-
HoBaums. [TonoxxeHus ab3ana Tperbero nyHkra 2 u nyHkra 3 cratbd 61 Konek-
ca B JIAaHHOM CJIy4ae He IPUMEHSIOTCA.

7. Ilopnynktom 13 ctateu 17 BBoaHoro 3akona 'K P® pononHeH crath-
eit 152!, ycranaBnuBaromeit oxpaHy u306pakeHus rpakaaHUHA.

[IpaBo Ha oOHapomoBaHWe U JanbHelllee MCIONb30BAHUE n300paxxeHus
TpaXIaHWHA HE ABISAETCS HMCKIIOYUTENBHBIM IIPaBOM B CMBbICHE IONOXKEHHH
yacTu derBepToil Kozekca, cnenoBarenbHo, B cllyyae HapylUEHUsS yKa3aHHOTO
npaBa MOTYT OBITH TPUMEHEHEI JIULIB CIIOCOOB! 3aIUTHI, YCTAHOBJICHHBIE CTaTh-
eit 12 'K PO.

Takoke HaIIEKHT HMETh B BUY, uTo B cuny cTathu 152' Kozexca e Tpe-
OyeTcs cornacus rpakJaHuWHa Ha oOHapoJOBaHMe W JayibHeHIlee UCIOoNb30Ba-
HUe U300paXKeHus, eCIu:

HCIIOJIb30BaHUE U300paXKeHMsI OCYLIECTBISAETCS B TOCYJApCTBEHHBIX, 00-

IMECCTBCHHBIX HJIK UHBIX H}’6JII/I‘IHBIX HHTEPECAX;
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WK U300paxeHue IpaXJaHHWHa NOJNYYEHO IIpH ChEMKeE, KOoTopas IpOBO-
IUTCA B MeCTaX, OTKPBITHIX JUIs CBOOOJHOIO IMOCELICHHMs], UM Ha MTyOIMYHBIX
MeponpusaTHIX (cobpaHusAX, cbe3llaX, KOH(PEepEeHIUAX, KOHLepTax, Mpe/icTaBie-
HUSX, CIIOPTUBHBIX COPEBHOBAaHUAX M MOJOOHBIX MEPONPHUATHIX), 32 UCKITIOUE-
HHEM ClTydaeB, KOrZia Takoe M300pakeHUe SBIIIeTCS OCHOBHBIM OOBEKTOM HC-
NOJIL30BaHMS;

WM FPaXkAaHUH MMO3UPOBAJ 3a IUIaTy.

ITox cpeMKOH, MPOBOAMMOI B MecTax, OTKPBITHIX JJI1 CBOOOIHOrO Imoce-
IIEHHUs, TOHUMAETCsl B TOM 4HCcJIE€ KHHO- U (OTOChEMKa, BUAEO3AIUCh, OCYIIe-
CTBJIsIeMasi B XO/JI€ IIPOBEICHUs] OTKPBITBIX CYAeOHBIX 3acelaHUM.

Kuno- u ¢orocheMka, BUAEO3aNHCh OTKPBITOrO CyAeOHOTO 3acemaHust
IOOJKHBI IPOBOAUTLCA B IOPSJIKE, IIPELYCMOTPEHHOM IPOLIECCYaTbHBIM 3aK0-
HOJATENhCTBOM (4YacTh 5 cTaThu 241 YTrosoBHO-IpOLIECCYANBHOTO KOJEKca
Poccuiickoit @enepaunn, dyacte 7 ctath 10 I'paxaanckoro npoteccyanbHOro
xonekca Poccuiickoit ®enepanun (nanee — I'TIK P®), yacts 7 cratbu 11 Ap-
OUTpaXHOro TpollecCyalbHOro koxekca Poccuiickoit ®enepauuu (nanee —
ATIK PD)).

Cornacue Ha UCNOJB30BaHKE TAKOW 3alMCH OT YYaCTHUKOB cyaebHOro 3a-
cellaHUs He TpebyeTcs.

8. Cratnreit 25 BBOAHOro 3aKOHa BHECEHBI HM3MEHEHHS B CTaThio 772
I'KP®, perynupyrolyro TIpaBa CTOpPOH Ha  pe3yibTaThl  HAy4yHO-
UCCIIEZI0BATENBCKUX, ONBITHO-KOHCTPYKTOPCKUX U TEXHOJIOTHUYECKUX padoT.

B cuny nynkra 3 crateu 772 Koaekca npaBa UCTIOTHUTENA ¥ 3aKa34yuKa Ha
pe3ynbTaThl paboT, KOTOPBIM NPEAOCTABIAETCS IPaBOBasi OXpaHa KaK pe3yJibTa-
TaM MHTEJUIEKTYaJbHOM  JESTEeNbHOCTH, OIpPEAeNsloOTCs 110  MpaBUiIaM
paszena VII 'K PO.

Ecin B paMKax WCIIOMHEHUs JOroBOpa Ha BHINONHEHHE HAy4HO-
JICCIeIOBATENhCKUX, OINBITHO-KOHCTPYKTOPCKHX M TEXHOJIOTHYECKMX paboT

C031aH MaTeHTOCNOCOOHBIH pPeE3yabTaT HHTCHHCKTyaHBHOﬁ ACATCIIBHOCTH, CO3-
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JlaHHe KOTOPOro He OBUIO MPSIMO NPELyCMOTPEHO JOTOBOPOM, MPaBO Ha MOJIy-
4eHME NMaTeHTa Ha U300pEeTEeHHE, NONE3HYI0 MOJENb UK MPOMBIILIEHHEIH 06pa-
3en] B cuily nyHkTa 1 craten 1357, mynkra 1 crateu 1371 Kopexca npuHame-
KUT NOAPSAAUMKY (MCTIONHUTENIO), €CIH JJOTOBOPOM MEXIY HCIOJHHUTEIEM U
3aKa3uMKOM He IMpeIyCMOTPEHO HHOe. B yacTHOCTH, ¢ y4ETOM H3JI0KEHHOTO, a
Taxoke nojoxenuit crateu 772 I'K PD 3aka3uuky MoxeT OBITH epetaHo MnpaBo
Ha MOJyYeHHUE MaTeHTa.

IlopsiloK HMCIONB30BaHUS TAKOrO pe3yjbTaTa 3aKa34yHKOM OIpeleNseTcs

Ha ocHoBaHuM ctaTthbi 1371 Konekca.

O0mue nosioxkeHUst

9. B cooTBeTCTBUM € MOJIOXKEHUAMH 4YacTH dyeTBepToil I K P® TepmuHOM
«UHTEIJIEKTyalbHass COOCTBEHHOCTb» OXBAThIBAIOTCS TOJBKO CAMH Pe3yJIbTATHI
HMHTEJUIEKTYJIbHON JEATEJIbHOCTH M NpHpaBHEHHBbIE K HUM CpeJCTBa WHIWBH-
OyaJIM3aluy IOPUIUYECKUX JIUL, TOBApOB, paboT, yCIyr U NpeAnpUsaTUid, HO He
npaBa Ha HUX (cTaThs 1225 Koaekca). Ha pe3ynbrarsl MHTEIEKTyalbHOM es-
TEJIbHOCTH Y MPHUPaBHEHHbIE K HUM CPEACTBa MHIMBUAYalW3allUM HOpUAUYE-
CKHX JIUL, TOBApOB, paboT, yCJIyr ¥ NpeANnpuUsTHil (MHTEIEKTyaIbHYI0 COOCT-
BEHHOCTh) B cuity ctatb 1226 'K PO npusnaroTcs MHTEUIEKTyallbHbIE NPaBa,
KOTOpblE BKJIOYAOT B ce0sl UCKIIOUUTENbHOE IIPaBO, SBISAIOIIEECS UMYIIECT-
BEHHBIM [IPaBOM, a B Cily4asx, NpelycMOTpeHHBIX KomekcoM, Takxke NHYHbIE
HEMMYIIIECTBEHHBIE [IpaBa U UHBIE NpaBa. B CBA3U ¢ 3THM cyllaM clelyeT yuu-
TBIBaTh CIEAYIOLLEE.

9.1. ITlynkt | crateu 1225 I'K P® comepXUT HcuyepIbIBaIOLIMN N1€pedeHb
pe3yJbTaTOB HHTEIUIEKTYalbHOW JEATEIbHOCTM W TIPUPABHEHHBIX K HUM
CPeNCTB HMHIMBHUIyAIU3allUHd IOPUAMYECKUX JIML, TOBapoB, paboT, yciyr u
IpeANPUSITUH, KOTOPBIM NIPENOCTABIAETCA IPaBOBasi OXpaHa Ha OCHOBAaHMHU U B

HopsJKe, IpeyCMOTPEHHBIX YacTblo yeTBepTod I' K PO.
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9.2. JIuynple HeMMYILIECTBEHHbIE U UHBIE N1paBa, yKa3aHHEIE B cTaThe 1226
['K P®, oxpaHsArOTCs TOJIBKO B TOM CIIy4Yae, €CIH COOTBETCTBYIOLUIUMH MOJIOXKE-
pusMH 4dactd yerBepTod Kojexca 0 KOHKPETHOM pe3yJibTaTe MHTEIIEKTYallb-
HOI JeATebHOCTH UJIW NPUpPaBHEHHBIM K pe3y/bTaTaM HHTEJUIEKTyalbHOU Jes-
TENLHOCTH CPEACTBaM WHJHBHMIYaJlH3allUd YCTAaHOBJIEHA OXpaHa CIEeNHaIbHO
[IOMMEHOBAHHBIX JINYHBIX HEUMYLIECTBEHHBIX 1 MHBIX MPaB,

10. Ilpu paccMOTpeHUH BONPOCOB, CBA3aHHBIX C NPaBOM Ha BO3HArpa)ae-
HHMEe 3a MCNOJIb30BaHUE pe3ylbTaTa WHTEIIEKTyalbHO! AeATeNIbHOCTH (KpoMe
IpaBa Ha BO3HArpax<ICHUE 3a HCIIOJIb30BAHUE CIYKeOHOro IPOU3BEIEHNS ), CY-
JlaM HaJJIEXKHUT UCXOJUTh U3 CIIeAYIOILErO.

10.1. Tlo cmsblcny mosnoxxeHud nyHkra 5 cratbu 1229 'K P® npaBo Ha
BO3HarpaxJeHue BXOJUT B COCTaB UCKIIOUMTENBHOIO MpaBa.

10.2. B cny4asx, yCTaHOBJIEHHBIX NOJIOXKEHUAMH yacTu yeTBepToil [ K PO,
IpaBO Ha BO3HArpaXJeHHe COXpaHsieTCs y aBTOpa, UCTIOJTHUTEINS, U3TOTOBUTENS
¢dboHOTpaMMBI ¥ TOTZA, KOTJa UCKIIOYHUTENBHOE NIPABO €My HE IIPUHAIJIEKUT, a
paBHO y obyazaTenss HCKJIIOYUTENBHOTO 1IpaBa, €CJIM OHO CYHIECTBEHHO OTPaHHM-
yeHo (Hanpumep, ctatbu 1245, 1263, 1326 Kogekca).

10.3. Ha ciy4an, npelyCMaTpUBaIOIHe UCIONb30BaHUE pe3YybTaTOB UH-
TeJUIEKTyalbHON JIedTeIbHOCTH 6e3 cornacus mpaBoobiiafaTeneii, HO ¢ coxpa-
HEHHEM 32 HUMHU IIpaBa Ha BO3Harpa)xJeHHe, paclpocTpaHseTcs NpaBuio ab3a-
na nepsoro nyHkrta 1 crateu 1231 I'K P® o nelictBruu Ha Tepputopru Poccwii-
cxoit Penepaniiyi UCKIIIOUUTENBHBIX 1paB, YyCTAHOBICHHBIX MEXyHApOIHBIMU
noroBopamu Poccuiickoit @enepaunu u Konekcom.

10.4. Cynam cnemyeT y4uThlBaTh, YTO B CHJIy NyHKTa 3 cTtatbu 1263
I'K PO xoMno3uTop, SBJISIOUIUINCS aBTOPOM MY3BIKaJIbHOIO IIPOU3BEAECHUS, UC-
TI0JIb30BaHHOr'O B ayMOBU3yaJIbHOM IPOU3BEICHUH, COXPaHSAET IPaBo Ha BO3-
HarpaxaeHue Hpu MyONUMYHOM HCIOJHEHUH U060 CooOlIeHnH B 3QUp HIH HO
Kabeo 3TOro ayauOoBU3yalbHOIO MpousBeAeHUud. TakuM oOpazoM, Jaxe eciu

HCKJIIFOYHUTCIBHOC MPaBO Ha COOTBETCTBYIOUICC MY3BIKAJIBHOC IPOHU3BCACHHUC B
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1eJIOM [IPUHAUIEXUT JAPYTroMy JIULY, IIPaBO Ha BO3HArpa){ICHUE COXPaHAETCS
32 KOMIIO3UTOPOM.

10.5. B cuny nmyHnkra 3 cratbu 1255 'K P® npaBo cnemoBaHus sBiseTcs
CaMOCTOSATEIBHBIM IIPaBOM aBTOPa, OTJIMYHBIM OT IPHUHAJUIEKAIIET0 €My HC-
KJIFOYMTENBHOTO NpaBa Ha MPOU3BEJEHUE.

[Ipy paccMOTpeHMH CIIOPOB, BO3HUKAIOLLUX B CBS3U C MIPUMEHEHHEM IO~
noxennit 'K P® o npase cnenoBaHus, HEOOXOUMO UMETH B BHIY: B COOTBET-
cTBUM ¢ IMyHKTOM 1 ctaTem 1293 Kogekca cyliecTBo nmpaBa ciieIoBaHHUS COCTO-
UT B TOM, YTO aBTOp UMEET NIPaBO Ha IOJIyYeHUE BO3HATPa)KAeHHs B BHJE MPO-
LEHTHBIX OTYHMCIEHUH OT LEeHBbl NEepenpojaxu OpUTHHaja MPOU3BEAEHHUS H30-
Opa3uTeNbHOro UCKycCTBa. B oTiIMYMe OT MCKIKOYUTENBHOIO IIpaBa MpaBo clie-
JOBaHUS HEOTUYXKAAEMO, XOTs NEPEXOAUT K HACcleIHUKaM aBTOpa Ha CPOK Jiek-
CTBHUS UCKITIOUUTEIBHOIO NpaBa Ha npousseaeHue. IlpaBom cienoBaHus MOJIb-
3YIOTCSl TaK)X€ aBTOpPBI JINTEPATYpPHBIX U MY3bIKabHBIX TIPOU3BENECHUNH B OTHO-
IIEHUM TIepeNpoaaxy aBTOPCKUX pyKomnuced (aBTorpadoB) UX MPOU3BEACHUH
(myHkT 2 cratbu 1293 'K PO).

11. Cornacno nynkrty 1 crateu 1233 I'K P® npaoobnanarenss MOXeET
pacTopsANTLCS MPUHAIEKAIIUM €MY UCKIIOUUTENbHBIM NIPAaBOM Ha pe3yNbTaT
MHTEJUIEKTYalIbHOM JEeATEeNbHOCTH WM Ha CPEACTBO HWHIMBUAYAIU3ALUU JIO-
OBIM He IPOTUBOPEYALLKM 3aKOHY U CYLIECTBY TaKOT'O UCKIIIOYUTENBHOTO MpaBa
CrocoOoM.

B cnydae BHeCeHUs MCKIIIOUUTENBHOTO IIpaBa B KauecTBe BKJIaJa B YCTaB-
HBIH (CKJIaIOYHBIN) KamyTal IOMUMO YKa3aHUs Ha 3TO B YUYPEAUTEIBHOM JOTO-
BOpe HEOOXOIMMO 3aKII0YEHHE OTIEIBHOIO JOTr0BOpa 00 OTUYXAEHUH MCKITIO-
YUTEJILHOTO MpaBa WM JTULEH3MOHHOIO JOTOBOPa, OTBEYAIOIEro TpeOoBaHUsAM,
ycraHOBIeHHBIM 4dacTeio 4deTsBepToil 'K P®. B cimyuasx, mpenycMOTpeHHBIX
nyHkToM 2 ctaTbhM 1232 Koznekca, Takoil OTAENBHBIN AOTOBOP MOMJIEXKUT rocy-

JapCTBEHHOH perucTpanuH.
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12. Cratesamu 336, 1233 'K P® pomnyckaercs pacropspkeHHE HCKIIOUH-
TEJIBHBIM IPABOM Ha pe3yJIbTaT UHTEUIEKTYallbHOMN JAEATEIbHOCTH HUIIH Ha Cpeji-
CTBO MHIUBHIyaIN3allMH1 MTyTEM 3aJI0Ta.

Cynam cienyeT Y4YHTBHIBaTh, YTO IIPH 3aj0re HCKIIOYUTEIHLHOTO NpaBa
nojyiexxar npuMeHenuto noynoxenus crareit 334 — 358 I'K P® u 3akona Poc-
cuiickoid @enepaunu ot 29.05.1992 Ne 2872-1 «O 3anore» (B 4acTd, HE NPOTH-
Bopeuateii ykazaHHbIM ctatesiM 'K P®) ¢ ocobeHHOCTAMU, MTPpeyCMOTPEHHBI-
MU 4acTbio yeTBepToit Konekca.

Takue ocobenHocTH yctaHoBieHs! cTatheil 1232 ['K P®, onpenenstouieit
cly4au, KOT/ia 3aJI0T MCKIIIOYUTENBHOTO NIpaBa Ha pe3ysibTaT HHTEJUIEKTYaIbHOH
JIeSTeIbHOCTH WM Ha CPeJCTBO MHAUBHIYyaNU3allUU MOAIEKHUT IOCYNapCTBEH-
HOM perucrpaliyu, a Taxxe nmyHkToMm 5 crateu 1233 Kogekca, B cully KOTOporo
B Cllydae 3aKJIFOYeHUs JOTOBOpa O 3aJI0Te UCKIIIOUUTEIBHOIO MpaBa Ha pe3ylib-
TaT UHTEJJIEKTYyaJIbHOHN JAEATeNIbHOCTH WJIM Ha CPEJICTBO MHAMBH Ly aTHU3al[HH 3a-
Jorojiatesb BIpaBe B TEYEHHE CpoKa JACHCTBUSA 3TOTO JOrOBOPa UCIONB30BATh
TaKO# pe3ysbTaT WHTENIEKTyaIbHON JESITEeIbHOCTH WM TaKoe CPeJCTBO MHIH-
BUAYyaJIH3alldd ¥ PACTIOPSKAThCs UCKIIOUUTEIBHBIM IIPAaBOM Ha TaKOH pe3yiib-
TaT WIM Ha TaKoe CPeJCTBO Oe3 corjacusi 3ajloroJep)xaress, eciyu JOroBOPOM
He NpeyCMOTPEHO MHOE.

Takxe HaANeXUT UMETh B BHAY, YTO HE MOTYT BBICTYNaTh B KauecTBE
npeaMeTa 3ajiora JIMYHble HeUMYILIECTBEHHbIE NpaBa. MIMyecTBeHHbIe NMpaBa
Ha pe3ynbTaThl MHTEIUIEKTYyaJbHOH MEATEIbHOCTH M IPUPABHEHHBIE K HHM
CpeACTBa MHAMBUAYalU3allM¥ MOTYT BBICTYNIaTh B KayeCTBe IMpeaMeTa 3ajora
IpU YCJIOBUH, YTO JOIMYCTUMO MUX OTYYXXIACHHE OT IpaBoobOnanarens. Tak, He
MOTryT OBITH NMpPEIMETOM 3ajiora NMpaBo ClIel0BaHMUS Ha NMPOU3BeAeHUS HU300pa-
3UTEJBHOr0 HMCKYCCTBa, aBTOPCKHUE pYKONHUCU (aBTorpadbl) JIUTEpaTypHBIX H
MY3bIKAIBHBIX IIPOU3BEACHUH, HCKIIIOYUTENBHOE MTpaBo Ha GpUpMEHHOE HauMe-
HOBaHHWE, MUCKIIOYHUTENIbHOE NMPaBO HAa HAaMMEHOBAaHHE MeCTa MPOHCXOXACHHUS

TOBapoOB.
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IIpeameT moroBopa o 3ajiore UCKJIKOYUTENBHOrO mpasa (ctath 336, 339
'K P®) onpegensiercs NpUMeHUTENBHO K MYHKTY 6 crateu 1235 Kopekca my-
TEM yKa3aHHsl Ha pe3yJIbTaT UHTEJIEKTYaIbHON AESTENILHOCTH WM Ha CPECTBO
UHAMBULYaJU3allid, IIPABO KUCIIOJIB30BaHUSA KOTOPBIX MepenaeTcs B 3ajIor, CO
CCBUIKOH B COOTBETCTBYIOIIMX Cy4asx Ha HOMEp W JIaTy BBIJAa4M JOKYMEHTa,
YIOCTOBEPSAIOIIEr0 UCKIKYUTENbHOE NIPABO Ha TAaKOW pe3yJbTaT WM Ha TaKoe
CpelCTBO (TMaTeHT, CBUJIETEIHCTRO).

Taxxe B noroBope o 3ajore JOMKHO ObITh ONpeneNeHo: 3aJI0KEHO JIH HC-
KJIIOUMTENIbHOE MPAaBO Ha pe3yJjbTaT MUHTEJJIEKTYalbHOW JIesITeJIbHOCTH WA Ha
CPeACTBO MHIAWBUIyaJIU3allMM B TMOJHOM oObeMe (IPUMEHHUTENIBHO K MYHKTY 1
crarbu 1234 'K P®) win npaBo Ucnonb30BaHUsl TAKOTO pe3yNbTaTa WM TaKoro
CpelCTBa B MPEAYCMOTPEHHBIX JOTOBOPOM Mpeneiax (MPUMEHHUTENBHO K IyHK-
Ty 1 crareu 1235 I'K P®). B nocnenneM citydae IOroBop O 3ajore JOJIKEH
npeaycMaTpuBaTh U OOCTOSTENBCTBA, IIPUBEJEHHBIE B MOJAMYHKTe 2 MyHKTa 6
crath¥ 1235 u cratbe 1236 Konekca.

OOpanieHre B3bICKAaHHS Ha 3aJI0KEHHOE HCKIIIOYHTEIHHOE IpaBoO OCYIlle-
CTBJISIETCS B MOpPsiJIKE, YCTaHOBNEHHOM cTaTtheil 349 'K PO.

OOpanieHrie B3bICKaHUS Ha 3aJI0KEHHOE MCKIIXOYUTENBHOE IPaBO BO3MOX-
HO 1o npaBuiaM MyHKTa 2 ctatbi 349 'K PD kxak B cynebHOM, Tak ¥ BO BHECY-
JeOHOM MOpsiJIKe Ha OCHOBAaHWHU MUCHbMEHHOTO COIJIAllIeHHs 3aJI0rojiartens 1 3a-
aoroaepxartes.

13. Ilpu npumenenuu crateit 1234 u 1235 I'K P® cynam Hajpnexur ucxo-
JTH U3 CIEAYIOLLETO.

13.1. B cuny mynkra 1 crareu 1234 I'K P® nio noroBopy 06 oT4yXAEHHH
HCKJIIOYMTENILHOTO TIpaBa MepejaeTcs HCKIIOYMTEIbHOE MpaBO Ha pe3yNbTar
HHTEJIJIEKTyaJIbHOW JESTENTbHOCTH UM Ha CPEACTBO MHIMBHAYAIU3ALUHU B I10JI-
HOM 0OBbeEMeE.

JloroeBop, npeaycMaTpHBaIOLINM OTYYXIACHHE IIpaBa UCIOIB30OBAHUA pe-

3yJibTarta I/IHTCJIJICKTyaJIBHOﬁ ACATCIIBHOCTH HUJIM CPEACTBA MHIAWBHUAYAJIU3allNH,
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HO B TO XK€ BpeMsl BBOJASIMI OrpaHUYeHUs 110 crlocoOaM HCIIOJIb30BaHHS COOT-
BETCTBYIOILETO pe3yibTaTa UM CpeicTBa TUO0 yCTaHaBIUBAIOUIUI CPOK JdeicT-
BHSI ATOT'0 JIOroBopa, ¢ y4eTom mnonoxeHuil crtateu 431 Koxekca Moxer OBITh
KBATUQUIMPOBAH CYAOM KakK JHIEeH3UOHHBIH norosop. IIpu oTrcyTcTBUM Takoi
BO3MOJKHOCTH JIOTOBOP MOJJIEKUT NPU3HAHUIO HEAEHCTBUTENIBHBIM (CTaThs 168
'K PD).

13.2. JloroBop 00 OTYYXIEHHH HCKJIOUYHUTENBHOIO MpaBa 3aKjIrovaeTcs
TONBKO B MHUChbMeHHON (hopme. JIMILIeH3MOHHBIA JOTOBOP 3aKiIO4aeTCs B NMHUCH-
MeHHOH dopme, ecnu 'K PD He npenycmotpeno uHoe. [Ipu aToM Hecobmoae-
HHE ITMCBMEHHOM (OpMBbI AOrOBOpa COTNAcHO MYHKTY 2 cTaThbM 162, mMyHKTY 2
cratbi 1234, nynkty 2 crathu 1235 Kognekca BiedeT HeAeHCTBUTENBHOCTE Ta-
KOT'0 JOT0BOpA.

B cnyyasix, onpeneneHHbIX MyHKTOM 2 cratbu 1232 I'K P®, norosopsl 00
OTYYXJCHUHM WCKIIOUUTENIBHOrO MpaBa M JULEH3MOHHbIE JIOTOBOPHI MOJIEKAT
rocyzapcTBeHHO# peructpauu. IIpyu atom HecobmoaeHne TpeGoBaHMUS 0 ToCy-
IapCTBEHHON perucTpaluy COrJIacHO MyHKTYy 2 ctaThd 1234, myHkTy 2 cTa-
thH 1235 T'K PO® Bneuer HeaeHCTBUTENBHOCTE AoroBopa. OQHAKO B CHIY ITyHK-
ta 3 cratbu 165 Koznekca B ciayuae, eciam Takod JOroOBOp COBEpUIEH B Hajjie-
*aued ¢popme, HO 0J1Ha U3 CTOPOH YKJIOHSIeTCS OT €r0 PErUCTpalliu, Cy[ BIpa-
BE 110 TPEOOBAHUIO APYIOM CTOPOHB! BBIHECTH PELIEHUE O PETUCTPAIUU JIaHHO-
ro JIOrOBOpa, KOTOpPOE SIBJISIETCS OCHOBAaHUEM JJISl TOCYJapCTBEHHON perucrpa-
1.

13.3. Cormacno nyHkTy 4 cratbu 1234 'K PO ucknounTenbHOe MPaBo Ha
pe3ynbTaT UHTEEKTYaIbHON AeATENbHOCTH WM CPEACTBO HHAMBUAYANN3aLNN
HepeXoquT OT MpaBoobiafiaTens K MpuoOpeTaTenio N0 odIIeMy MpaBUiTy, €CIU
COrJIallleHueM CTOPOH He MpeNyCMOTPEHO WHOE, B MOMEHT 3aKJIIOYeHHUS He
HOJUTeXXAIero perucTpaly JOroBopa 00 OTUYXIEHUM UCKIIOYUTENBHOIO Mpa-

Ba.
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Eciu ke Tako# JOTOBOp MOIJIEXMT IOCYJapCTBEHHON PErHCTpallHH, TO
MOMEHT Iepexoa UCKIIOUUTEIBHOIO IIpaBa OlIpeeNsieTcsl B CUIy 3aKOHa HM-
IIepaTUBHO — MOMEHTOM TOCYIapCTBEHHONH PETHCTpallMM 3TOro JIoropopa. Yc-
JIOBHE TOAJIEKAIIEro IoCyJapCTBEHHON PEerucTpalud A0roBopa o6 oT4yXIe-
HHU UCKJIFOYMTENIBHOrO NpaBa, yCTaHaBIUBalOlllee HHOM MOMEHT Tepexoja Mc-
KJIIOUUTEIBHOIO Mpasa, ¢ yueToM nosioxeHuit ctateu 168 I'K P HuutoxHoO.

13.4. TlynktoMm 5 crtateu 1234 'K PO onpeneneH cneuuanbHEIi criocod
3aIlMTHl IIPaB INPEXHEro IpaBoobiagaresns MpH CYLIECTBEHHOM HapyIlleHHH
npuoOpeTtareneM O005S3aHHOCTH BBIIIATUTH NMPaBOOOJafaTeNt0 B YCTaHOBJICH-
HBI JOrOBOPOM 00 OTHYXJIEHMH MCKIIOUUTENIEHOTO NpaBa CPOK BO3HArpax/e-
HME 332 NpHOOpETEHHE UCKIIIOYUTENBHOTO MpaBa Ha pe3ynbTaTl MHTEIJICKTyallb-
HOH A€ATeNBHOCTH UM Ha CPEJCTBO MHAMBUAYAIN3allM (TTOAIYHKT | MyHKTa 2
crathkt 450 Kopekca) B citydae, eciid UCKIIOUUTEIBHOE NMPABO MEPELIO K €ro
npuoOpeTarenio: IPeXHUH NpaBoobianarens BIpaBe TpeOOBaTh B CylieOHOM
Topsiike nepeBoja Ha cebs npaB NpruobperaTenss UCKIIOYUTENBHOTO TNpaBa M
BO3MEIEHUS YOBITKOB.

IIpu paccMOTpeHHH CIIOPOB MO UCKaM IPEXHEro NnpaBoobiaaatels cyaaM
HAJJISXKUT YUYUTHIBATh: MYHKT 5 ctatbd 1234 TK P® He nckitodaeT BO3MOXHO-
CTH MPUMEHEHUS TPEeXXHUM NpaBoobiajgaTesieM UHBIX CIOCOOOB 3aIIUTHI (CTa-
Ths 12 Kozexca).

13.5. Cornacno a63any nepomy nyukra 4 crateu 1235 I'K P® cpok, Ha
KOTOPBIN 3aKJIFOYAETCs JIMLEH3UOHHBIN OTOBOP, HE MOXET NPEBHIIATh CPOK
JNEeHCTBHS MCKITIOYUTENBHOIO MpaBa Ha pe3yibTaT MHTEIUIEKTYyalIbHON NesTeNb-
HOCTH WJIM Ha CPeICTBO UHAVBUIyaIN3aL1H.

BBuay 3Toro 10roBop, cofepkaliuil yCIOBHE O CPOKE ero JeRCTBUs, Ipe-
BBIIIIAIOIIEM CpPOK IEHCTBUS HCKIIOYUTENLHOrO IIpaBa, CYUTAETCS 3aKIIOYEeH-

HBIM Ha CPOK, PaBHBIH CPOKY JIeHCTBUS NCKITFOYUTENBHOIO NpaBa.
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13.6. Hcxons u3 nynkra 5 cratey 1235 I'K P® nuuen3noHHslil 1oroBop
npeArogaraeTcs BO3ME3IHBIM, €CIM CAMHM JOTOBOPOM IIPSIMO HE MpeRyCMOT-
PEHO HHOE.

CrnenoBaTenbHO, €CIIH JUIEH3UOHHBIM JOTOBOPOM NPSIMO HE NMpeTyCcMOT-
peHa ero 0e3BO3ME3JHOCTb, HO IPHA 3TOM B HEM HE COINIACOBAHO YCJIOBHE O
pa3Mepe BO3HArpaXKI€HUs UM O NOPSAKE ero OoIpeseIeHUs], COOTBETCTBYIOIUN
JIOroBOp B cuily ab3ala Broporo nyHkTa 5 crarbu 1235 Kojekca cuurtaetcs He-
3aKJIIOYEHHbIM.

13.7. Tlo cMmeiciy nyHKTa 5 ctathu 1235 B ero B3aMMOCBSI3U ¢ MyHKTOM 4
cratbu 1237 I'K P® Bo3HarpaxaeHue o BO3ME3JIHOMY JIMLEH3HOHHOMY JOTO-
BOpY yIJlayMBaeTcs 3a IPEeAOoCTaBI€HUE NpaBa UCIOIb30BaHUs pe3ysibTaTa WH-
TEeJUIEKTYaIbHOM JIEATENIBHOCTH WM CPEACTBA HHANBUAYaTH3alliH.

B cBf3U ¢ 3TUM JIHMIEH3UMapy HE MOXET OBITh OTKa3aHO B TPeOOBAHUH O
B3BICKAHUM BO3HAIpPaXkKIAEHUs MO MOTUBY HEUCIIOJIb30BaHUS JTUIIEH3UATOM COOT-
BETCTBYIOIIEr0 pe3yjbTaTa MK cpeAcTBa. B ciyuae, korja CTOPOHBI JULEH3U-
OHHOT'0 JIOTOBOPA COTJIACOBAIH pa3Mep BO3HarpaxJIeHus B popMe MpoLeHTHBIX
OTYHUCIIEHHH 0T noxoja (BeIpyuku) (ITyHKT 4 ctathu 1286 'K P®), a cooTBercr-
ByIOLLlEe HCNONbL30BaHUE IIPOU3BEICHHUS HE OCYIIECTBIUIOCh, CyMMa BO3Harpa-
KJIEHUs OTNpEeENsIeTcs UCXOAs U3 LIEHbI, KOTOpas MPU CPaBHUMBIX 00CTOSTENb-
CTBaxX OOBIYHO B3UMAETCA 3a IPaBOMEPHOE HCIIONb30BaHNE TPOU3BEIECHMS.

13.8. 'K P® nHe mpenycmaTpuBaer HeoOXOAUMOCTH TOJYUECHHUS COIJIacus
nuLeH3nata (Ipy HallMYMHY 3aKIIOUEHHBIX paHee JUIIEH3UOHHBIX I0rOBOPOB) Ha
3aKJIF0OYeHUE A0roBopa 06 OTUYKIEHUH UCKIIOUYUTENsHOro npasa. IIpu stoM B
cuity nyHkTa 7 ctatbu 1235 Konekca nepexoa MCKIIIOYUTENHHOTO MpaBa Ha pe-
3yJIbTAT MHTEJUIEKTYaJbHOM NEeATeNbHOCTH WIM Ha CPeJCTBO WHIWBUIyaJH3a-
I[MF K HOBOMY MpaBooOiaaTelNto He ABJseTcsl OCHOBAHUEM JUJISl U3MEHEHUS WA
pacTOpXXeHHsl JIMLEH3UOHHOrO J0roBopa, 3aKIIOYEHHOIO HpeAlIeCTBYIOINM

npaBooOafaTeseMm.
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14. Ilpn npumenenuu nynkra 1 crateu 1236 I'K PO cygam crnenyer yuu-
TBIBaTh, YTO MO OOLLEMY MTPaBUJTY JIMLIEH3UOHHBINA TOroBOp (HE3aBUCHMO OT BH-
Jla TaKOTro JIOroBopa) MpeanosaraeT COXpaHeHUe 3a JIMLEH3UapoM IIpaBa caMo-
MY KCIIOJIB30BaTh COOTBETCTBYIOUINI pPe3yNbTaT HHTE/UIEKTYaIbHON JesATENbHO-
CTH WUJIM CPEICTBO MHAUBUIyanu3aluu. BMecte ¢ TeM HOroBopoM 06 HCKIOYH-
TeJBbHOH JIMLEH3UU MOXET OBITh CIEUANBHO IPEYyCMOTPEHO, YTO TaKOe NPaBo
3a JIMLIEH3UapOM HE COXpaHAETCH.

15. Ilynkrom 3 crateu 1237 I'K PD onpeneneno: ucnoiab3oBaHue pesyiib-
TaTa UHTEIUIEKTYAJIBHON JEATENBHOCTH WIN CPeCcTBAa UHAWUBUAYATH3alUH CIIO-
coboMm, HE NPeIyCMOTPEHHBIM JTHULEH3UOHHBIM JOTOBOPOM, NHOO MO npekpa-
IIeHUM JeHCTBUS TaKOTO JOroBopa, JTMOO MHBEIM O0pa3oM 3a npelesiamH Ipas,
NpeAOCTaBICHHBIX JHUIEH3UATy MO AOrOBOpPY, BJI€UET OTBETCTBEHHOCTDH 3a Ha-
pylleHre UCKITIOUUTENBHOrO MpaBa Ha pe3ysibTaT UHTEIJIEKTYalbHOW JesATeNb-
HOCTH WJIM Ha CPEJICTBO MHAMBMIyallU3alluK, ycTaHoBleHHyo Konekcom, npy-
I'MMH 3aKOHaMH WJIH IOTOBOPOM.

Ecnu ykazaHHoe HapylleHHe HCKIIOYHMTENBHOro npaBa Ha pe3ysbTaT HH-
TEJJICKTYJIbHOU JeSITeNbHOCTY WK CPEACTBO HWHAUBUAYAIU3ALMM JIMIECH3HMA-
TOM Jlonyckaercs (OCYLIECTBIIAETCA HCIIOIb30BaHUE COOTBETCTBYIOLIEIO pe-
3yNbTaTa WK CPEACTBA 3a MpejesaMu NpaB, NPEeJOCTaBIEHHBIX JIMLIEH3NATY 10
IOrOBOPY) U 3a TaKoe HapylLIeHHe JIMLEH3UOHHBIM JJOTOBOPOM IIPEAyCMOTpeHa
OTBETCTBEHHOCTb B JIOTIOJIHEHHE K YCTaHOBJIEHHON yacThio yeTBepToi I' K PO,
TO 5TO OOCTOATENHCTBO MOMJIEKHUT YHETY IIPH ONpeleNeHUH pa3Mepa JeHEKHOM
KOMIIEHCAllMK B ciiyyae ee B3bickanus (MyHKT 3 ctathu 1252 Kopekca).

[TpumeHeHHe JaHHON IpaXAaHCKO-IPaBOBOM OTBETCTBEHHOCTH HE HCKIIO-
yaeT BO3MOXXHOCTH MPUMEHEHUST MEP aAMUHHUCTPATUBHO-TIIPABOBOW WJIM YTO-
JIOBHO#1 OTBETCTBEHHOCTH 32 3T HapyLICHHUS.

16. CornacHo nynkrty 4 crarei 1237 'K PO npu HapylieHUU JHULEH3Ua-
TOM 00A3aHHOCTH YTUIATUTH JIMIIEH3Uapy B yCTAHOBJIEHHBIH JIMLIEH3UOHHBIM JI0-

TOBOPOM CpPOK BO3HarpaxKJIcHue 3a IpeaoCTaBJICHHUC IIpaBa HCIIOJIb30BaHHA
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NpOU3BeEHHUS HayKH, JTUTEpaTypbl WIH UCKYCCTBa JIUOO OOBEKTOB CMEXHBIX
NpaB JIMIIEH3Hap MOXET B OJHOCTOPOHHEM IOPSAKE OTKA3aThCsl OT JIMLIEH3UOH-
HOTO JOroBOpa U NOTpeOOBaTh BO3MELICHUS yOBITKOB, IPUYMHEHHBIX pacTop-
*KeHHeM Takoro gorosopa. IIpu 3ToM yka3aHHOe npaBO Ha OJHOCTOPOHHUH OT-
Ka3 OT JIMIIEH3UOHHOr0 JOTOBOpa U Ha BO3MEILIEHUE TTPUUMHEHHBIX €r0 pacTop-
YKEHUeM YOBITKOB HE 3aBHUCHUT OT MPOJOJDKUTEIBHOCTH AONYIIEHHOM MPpOoCpoU-
KH.

Cynam cnenyeT MMETh B BHAY, YTO TaKOW OJHOCTOPOHHMH OTKa3 JHICH-
3Uapa OT JIMIIEH3UOHHOr'0 IOTOBOpa € yU€TOM MOJNOXKEHMH nyHKTa 3 cTaTthu 450
I'K PO cuyutaercs cOCTOABIIMMCS C MOMEHTa MOJY4Y€HHS JUIEH3UATOM YBe-
JIOMIIEHHSI O HEM.

17. B cootBerctBUM ¢ nyHKTOM 1 crateu 1238 'K P® npu nucsMeHHOM
corjlacuM JiMIleH3Wapa JIMLEH3UaT MOXET IO JOroBOpY INpeNoCTaBUTh NPaBO
UCTIONB30BaHUs pe3yJibTaTa HUHTEJIEKTYalbHOU [EATENbHOCTH HIIM CpeACTBa
UHAUBHAYATU3ANHU IPYTroMy JHLY (CyOJIMLIEH3HOHHBIN 10TOBOP).

Takoe cornacre MOXeET OBITh aHO KaK B CaMOM JIMIIEH3UOHHOM JOTOBOpE
0e3 ykazaHusi KOHKPETHBIX CyOIMLIEH3UaTOB, TaK U OTAENBHO — Ha 3aKJIIOUeHUE
KOHKPETHOTO CyOJULEH3MOHHOro Jorosopa. Ilpu 3ToM nuneHsuap Brnpase or-
PaHUYUTH CBOE COIVIACUE BO3MOXKHOCTBIO 3aKIIIOUEHHUS CYONULIEH3MOHHBIX J10-
TOBOPOB O MpPEAOCTaBIEHHH TOJBKO OTAEIBHBIX CIIOCOOOB HMCHONB30BaHUS pe-
3y/lbTaTa UHTEJUIEKTYAJIbHON NESATENILHOCTH WIIM CpeACTBa MHAMBUAYATH3ALUN
U3 YHcTia TeX, KOTOphle OBbLIN NPEIOCTaBIEHBI JTUIIEH3UATY.

18. B cumy craten 1239 I'K PO B ciyyasx, npenycmotpeHHbix KomekcoM,
Cyd MOXeT Mmoo TpeOOBAaHMIO 3aMHTEPECOBAHHOIO JIMLA NPUHATH pElIeHHE O
NpeoCTaBISHUM 3TOMY JIMIYy Ha YKa3aHHBIX B pelIeHHH CyJia YCIOBHUSIX MpaBa
UCTIOJIb30BaHUsl pe3yJbTaTa MHTEIIEKTYaJIbHOM NEeATEIbHOCTH, UCKIIIOYUTEINb-
HO€ MpaBO Ha KOTOPBIN NPUHAIEXKUT IPYroMy JHULY (IIPUHYAUTENbHAS JTUIEH-
3uA).

Takue cirygan onpenenensl B cratbax 1362 u 1423 Kopexkca.
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COOTBETCTBYIOLMN CIOp paccMaTpUBaeTCs CyJAOM NPUMEHHUTENBLHO K I10-
JoXeHUsAM nyHkTa 1 crateu 445 u crateu 446 ['K PO.

IIpm 3TOM, IpUHKMAs pELIEHHE O NPENOCTaBICHUH JIUITY ITpaBa HCIIOJIB30-
BaHHsA pe3ysbTaTa UHTEJUIEKTYalbHON NeATENIBHOCTH, CYA JOJDKEH B PEe30JIH0-
THBHOH 4aCTH pellleHUs YKa3aTh YCJIOBUS JUIEH3MOHHOIO JOTOBOPa O Mpeaoc-
TaBIEHUH MPOCTOH (HEUCKIIOUUTENBbHON) nuieH3nn. C y4yeToM 3TOro mpearo-
naraeMble yCJIOBHUS TPEOCTaBIIEHUs TaKOH JULEH3UU JOKHBI OBITh NpuBeae-
HBI B UICKOBOM TpeboBanuu (nyHkT 1 cratey 1362 u nyHkT 1 ctatem 1423 Ko-
nexca). Cyz »ke, yCTAaHOBMB IIPaBo TpeOOBaTh NMpeIOCTaBIEHHUS NMPUHYIUTENb-
HOM JIMLIEH3UH, pacCMaTpUBAET UMEIOLIUECS Pa3HOTJIACUS CTOPOH MO OTHEINb-
HBIM YCJIOBUSIM 3TOM JIMLIEH3UM.

OTHOIIEHUs TO TNPUHYIUTENHHOM JHLEH3HM MOTYT GBITh MPEKpAIICHHI
NPUMEHHUTENBHO K nojiokeHusaM ctatei 450 'K PO (B ToMm uucne B cynebHOM
HOpsJIKe N0 UCKY NaTeHTooO aiaTeNls Ha OCHOBaHUM ab3ala TpeThero myHkTa 1
cratbu 1362, nynkra 4 crateu 1423 I'K P®). OnHOCTOPOHHMI OTKa3 OT MPUHY-
JUTENBHOM JTHIIEH3UN HEIOMYCTHUM.

19. Crates 1240 T'K PO ycranaBnuBaeT NOpsOK UCIIONB30BaHUS PE3YIlb-
TaTa WHTEJUIEKTYyaJIbHON AEATENHHOCTH B COCTaBe cloXHoro oowekra. Cynam
HEOO0XO0JUMO PYKOBOJICTBOBATHCS CIEAYIOILIUM.

19.1. Ilog nuoM, OpraHU30BaBUINM CO3[IaHHE CIIOXHOTO 00BEKTa, TOHH-
MaeTcsl U110, OTBETCTBEHHOE 3a OpraHMU3alliio Npoliecca Co3/1aHust Takoro o0b-
€KTa, B YaCTHOCTHU JIMLIO, B3sBlIee Ha ceOs MHULHAATUBY U OTBETCTBEHHOCTDH 32
CO3[IaHKe COOTBETCTBYIOLIETO 00BbEKTa (IPOIIOCED U T.I1.).

19.2. Ipumensis ab3an tperuid nynkra 1 U nyHKT 2 ctateu 1240 'K PO,
ClleyeT YYHMTHIBATh: MYHKT 2, ONpeAeNsIOmHMi, YTO YCJIOBHS JIMLIEH3MOHHOIO
JIOTOBOpPAa, OTPaHWYMBAIONIME HCIOJIB30BAHUE pe3yJbTaTa HHTEIUIEKTYaJIbHOM
JIEATENILHOCTH B COCTaBE CJIOXHOTO 00beKTa, HeIeHCTBUTEIbHBI, PEyCMaTPH-
BaeT 3aIlpeT Ha OrpaHUYeHHE JIUIIEH3UOHHBIM JOTOBOPOM CIOCOOOB HCMONB30-

BaHHUA Takoro pesynbTata. A03all xe Tpetud nmyHkra 1 crateu 1240 Kogekca
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J0MyCKaeT BO3MOXHOCTh OIIPENIENEHHUs B IOTOBOPE MHOI'O CPOKa U MHOM TEppH-
TOPHHU JeHCTBHS HCKJIIOYUTENBHOrO NpaBa HA yKa3aHHBIA Pe3yJbTaT, HEXeNU
YCTAHOBJIEHBI 32aKOHOM.

19.3. Oco6eHHOCTH NMPABOBOTO PEXHUMa CIOXKHBIX 0OBEKTOB ONpEEICHBI,
B YaCTHOCTH, cTaThsaMH 1263, 1269, nynkroM 2 crateu 1289, rnaBoit 77 'K PO.

20. B cuny crareu 1241 I'K P® npu obpaieHny B3BICKaHUs Ha UMYILECT-
BO MMpaBoo0JiafaTeNs UCKIIOYUTENBHOE MPaBO Ha pe3yJIbTaT UHTEIIEKTYalbHOM
JesSTeNbHOCTH WK CPEeACTBO UHAMBUAYATU3aLUH, Ha KOTOPOE MOXET OBITh 00-
pallleHo B3bICKaHME B NMpeaycMOTpeHHbIX KoaekcoM ciaydasx, K ApPYyroMmy JHILY
nepexoauT Oe3 3aKIoUeHus JOroBopa.

CornacHo wactu 3 cratbu 87 @epepanbHoro 3akoHa ot 02.10.2007
Ne 229-®3 «O06 HCOJHUTENHBHOM IPOU3BOJICTBE» (Aasiee — 3aKOH 00 UCIOIHU-
TEJIBHOM TIPOU3BOJICTBE) peajiu3allisl UMYIIECTBEHHBIX NPaB OCYLIECTBISETCS
IIyTEM TMPOBEIeHUS OTKPBITHIX TOPTOB B hopMe ayKIIMOHa.

Hcxons u3 nynkra 5 ctatey 448 'K PO nuio, BEIMIpaBllee TOPTU, U op-
raHU3aTop TOProB IOANHCHIBAIOT B J€Hb IPOBEACHHS ayKLHOHA IPOTOKO O pe-
3yJnbTaTax TOProB. Eciu nepexoa WCKIIOYMTENBHOTO MpaBa Ha COOTBETCTBYIO-
YA pe3yibTaT HHTE/VIEKTYalbHON JeATeIbHOCTH UM CPEeICTBO UHAUBU LY aJIH-
3auuu 6e3 10oroBopa ¢ yuyetoM nomnoxxkeHui ctate 1232 Kogekca noasiexur ro-
CYJapCTBEHHON PpErucTpalyy, OCHOBAaHUEM [JI TaKOH pPErucTpaluy CIYXKHT
yKa3aHHBIA TPOTOKOJI O pe3yJIbTaTaX TOProB.

Yacteio 14 cratey 87 3akoHa 00 UCHOTHUTENBHOM TPOU3BOACTBE IIpery-
CMOTpPEHO, YTO Iepejiada Hepealn30BaHHOTO UMYIECTBA JAOKHUKA B3bICKaTe-
Mo odopMisieTcs akKTOM IpHeMa-nepejadyd. B 3ToM ciydae OCHOBaHHUEM s
rOCyJapCTBEHHOMN perucTpalyH sBISIETCS YKa3aHHBIN aKT.

21. Opranuzanusi, OCYLIECTBISIOIIAS KOJUIEKTUBHOE YIpaBIeHHE aBTOP-
CKMMM M CMEXHBIMU IIpaBaMH, BIpaBe Ha OCHOBAaHWHU IIYHKTa 5 cTaTthu 1242
I'K P® npenwsasiars TpeOOBaHUS B Cylle OT UMEHH IpaBoobnazareneil uium ot

CBOEro MMEHH JUTS 3alllUThl IIpaB, yIpaBlieHHe KOTOPEIMH OHA OCYILECTBISET.
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ITo cmbicy mynkTa 1 craten 1242 I'K P® yka3zannble opraHusainuu neii-
CTBYIOT B HHTepecax mpaBoobuianaresei.

ITpu 5TOM Takas opraHu3anms, HE3aBUCUMO OT TOTO, BEICTYIIAET OHA B Cy/I€
OT MMEHHM NpaBooOajgaTenel WM OT CBOEr0 MUMEHH, ACHCTBYET B 3allIUTY HE
CBOMX IIpaB, a NpaB JIMI], Ne€pelaBIInX € B cuily nyHkTa 1 crateu 1242 Kopek-
ca 1paBo Ha YNpaBIEHHUE COOTBETCTBYIOIIMMH MpaBaMU Ha KOJJIEKTHBHOM OC-
HOBE.

B ciy4ae, eciii ykazanHas opranusanus obpallaeTcs B 3alllUTy NpaB ¢u-
3UYECKUX JIMLl WJIK OJHOBPEMEHHO (PU3MUECKUX U FOPUIMYECKUX JIHI] TH00 He-
OIIpEIENIEHHOI0 Kpyra JIMI, Takue CIIOphl MOJBEJIOMCTBEHHBI cylaaM obuiei
oprucAMKUUU. Eciy xxe oHa obpamaercs B 3allIUTY IIpaB TOJIbKO IOPHAUYECKUX
JIMIL B CBSI3U C MX MpPENNPUHUMATENBCKON ¥ MHOW 3KOHOMHUYECKOHN IedaTeNbHO-
CTBIO — CTIOPHI NTO/IBEIOMCTBEHHBI apOUTPAXHBIM CYAaM.

AxkpenuroBaHHas opranusauus (ctates 1244 'K P®) neitcTByeT Ge3 go-
BEPEHHOCTH, TIOATBEPKasi CBOE NPaBoO Ha oOpallieHHe B Cy.l 3a 3allUTON NpaB
KOHKpeTHOro npaBooOiiafartens (WM HeOoNpeJeleHHOTro Kpyra JiMl] B Clly4ae,
npeaycMOTpeHHOM ab3aueM BTOpeIM NyHKTa S5 ctathu 1242 Kopekca) cBuie-
TEJBCTBOM O IOCYJAPCTBEHHON aKKpEeAUTALMH.

Opranuzanusi, He SABISIOLIAsACS aKKpeIWTOBAHHOM, Takxke NeHcTByeT Oe3
JIOBEPEHHOCTH, HO JJiA MOATBEPKAEHNUS paBa Ha oOpallieHUe B Cy 1 3a 3aIIUTON
npaB KOHKPETHOro MpaBoobiaaaTens IMpeAcTaBiseT CBOM yCTaB, a TakXe Joro-
BOP C COOTBETCTBYIOLIMM IpaBooOjazareieM O Iepejgadye MOJHOMOYHH IO
YIpaBJICHUIO MPaBaMH MJIM JOrOBOP C APYroi opraHu3aluei, B TOM YUCTe HHO-
CTpaHHOH, yNpaBJsAOlIed NpaBaMU TAKOro NpaBoodnajgaTelis Ha KOJUIEKTUBHOM
ocHoBe (IyHKT 3 ctatbu 1242 'K PO).

Crnop ¢ yyacTHeM OpraHu3allii, OCYLIECTBISAIOUIEH KOJIJIEKTUBHOE YIpaB-
JIeHWEe aBTOPCKMMH M CMEXHBIMU IIPaBaMH, MOXET ObITh paCCMOTPEH CYAOM H

0e3 yJacTuss KOHKPETHOIO [TpaBoodiafaTes.
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22. CornacHo ctathe 1248 I'K P® criopsl, cBsi3aHHBIE C 3aIlUUTON Hapy-
IIEHHBIX HJIA OCIIOPEHHBIX UHTEJUIEKTYAIbHBIX [paB, pacCMaTpHUBAIOTCA U pa3-
pelalTcs 1o oduieMy IpaBuily CyIOM.

B cootBercTBUU ¢ yHKTOM 2 cTaThi 1248 ['K P Kopekcom mnpenycmar-
PHUBAIOTCA CIy4ad 3alllUThl MHTENJEKTYyalbHBIX IpaB B aIMHUHHUCTPATHBHOM
(BHECyneOHOM) nopsiake. IIpu ob6paiieHuu B cyn ¢ TpeGoBaHUEM, MOJIEKAIAM
paccMOTPEHHI0 B aJIMHMHHUCTPAaTUBHOM (BHeCyJeOHOM) TNOpSIKE, COOTBETCT-
ByIOlLlee 3asiBJIeHUE MO/IJIEXUT BO3BPALLECHHUIO.

[lpu paccMOTpeHHM CYIOM el O HapyLI€HHWH WHTEJUIEKTyaJbHBIX IpaB
BO3PaXXEHUS CTOPOH, OTHOCALIUECS K CIIOPY, MOJJexXalieMy pacCMOTPEHHIO B
aJIIMUHUCTPATUBHOM (BHecyleOHOM) TNOpsAJKe, HE JOJDKHBI NMPUHUMATHCS BO
BHMMAaHUE U HE MOTYT OBITh OJIOKEHBI B OCHOBY pEIICHHUS.

23. B cuny nynkrta 3 crateu 1250 I'K P® orcyTcTBHE BUHBI HapylIHTeNs
He 0CcBOOOXIaeT ero oT 00A3aHHOCTH NIPEKPAaTUTh HApyLIEHUE MHTEJUIEKTYasb-
HBIX 1IpaB, a TalOKe He UCKIII0YaeT IIPUMEHEHHUs B OTHOLIEHUH HapyIIUTENs Mep,
HanpaBlIEHHbBIX Ha 3alUTy TaKUX Ipas.

Cynam HamJIeX)UT UMETh B BUAY, YTO YKa3aHHOE MPaBUJIO MOAJIEKHUT IPH-
MEHEHHIO0 K crocobam 3alllUThl COOTBETCTBYIOLIMX IPaB, HE OTHOCHIIMMCS K
MepaM OTBETCTBEHHOCTH. OTBETCTBEHHOCTH 3a HapylleHHE WHTEUIEKTYalbHbIX
npaB (B3bICKAHHE KOMIIEHCAIMH, BO3MEILEHHUE YOBITKOB) HACTYIAET MPUMEHH-
TenbHO K cTaThe 401 Konekca.

24. Ecnu B KauecTBE NPOMBILIEHHOTO 00pa3lia ¢ corjiacus npaBoobiaja-
TeJNs 3aperucCTpPUPOBaH OOBEKT aBTOPCKUX MpaB (MJIM MX COBOKYIHOCTH), CIIO-
co0 3alIUThl UCKJIIOUYUTENIBHOIO IIpaBa OT COBEpLUAEMBIX HapyLIEHUH ompeje-
JSE€TCSA XapakTEpOM TaKoro HapyuleHus. Ecny HapyluTenb cCOBEpIIaeT AeHCT-
BHS II0 HCIIOJIb30BaHUIO MpOMBbILLIeHHOro obpasna (crares 1358 I'K P®), na-
TeHTOO0JIalaTeNIb BIpaBe OCYILIECTBIATh 3alUATy CHOCOOaMH, NpeyCMOTpPEH-
HBIMHM JJI 3alllUThl TAaTEeHTHBIX NpaB (maparpad 8 rmaBel 72, crartbs 1252

'K P®). Ecnu xe HapyllleHO UCKIIOYUTENBHOE TIPAaBO HA HUCIONb30BAHUE IMPO-
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n3Begenus (ctatha 1270 'K PD) cnocobamu, He CBS3aHHBEIMH C UCIIOIL30BaHH-
€M TPOMBIIIEHHOTO o0pas3slia, 3allUTy BIpaBe OCYUIECTBIIATH OOJiajgaTtens aB-
TOPCKOTO IpaBa crnocobamu, NpeAyCMOTPEHHBIMHU IJIs 3aLUTHl aBTOPCKUX TpaB
(ctateu 1301, 1252 TK PD).

Ecnu peructpanus U mnocieaylomee UCNoiIb30BaHUE NMPOU3BEEHHS B Ka-
YeCTBe MPOMBILUIEHHOro o0pasla OCYIIeCTBIEHbl 0e3 corjacus aBTopa 3TOro
NPOU3BEJICHUS, aBTOP BIPaBe OCYLIECTBIATh 3aIUTYy CBOMX aBTOPCKHX IpaB
HE3aBUCUMO OT TOT'O, MPeabABIIOCH 1 TpeOoBaHMUe O MPU3HAHKMHM [TaTeHTa He-
nerncTBUTeNbHBIM. [IpH 5TOM yIOBIETBOPEHUE COOTBETCTBYIOUIMX TPeOOBAHHIMA
aBTOpa MPOU3BEJIEHUS caMo Mo cebe He BlIeUeT NPU3HAHMA ITaTeHTa HEeAEHCTBH-
TEJBHBIM.

Pemmenue cyna rno aeiy o HapyLIEHUH aBTOPCKUX MPaB HE MOXKET CIYXUTh
OpensaTCTBUEM [JIs 3aK/IIOUEHHs MaTeHTooONazaTeNleM C aBTOPOM IpOM3Bejle-
HHUSA JIMIIEH3UOHHOTO JIOroBOpa.

25. Cornacno nyHKTy 4 crateu 1252 'K P® B ciyuae, xorza U3rotosle-
HHe, paclipoCTpaHeHNe UM MHOE HCIOIb30BaHUE, a TaKXkKe UMIIOPT, epeBo3Ka
WK XpaHEeHHE MaTepHaJIbHBIX HOCHUTEJEH, B KOTOPBIX BBIPAXXEHBI pe3yJbTar
HHTEJJIEKTyalIbHOW JEATEIbHOCTH WM CPEACTBO WHAUBHIYaTU3allNH, TPUBO-
IAT K HApYILEHUIO HCKIIIOUUTEIBLHOTO ITpaBa Ha TaKoH pe3yJbTaT WM Ha Takoe
CpeACTBO, TaK¥e MaTepUaibHble HOCUTENH CUUTAIOTCA KOHTpa(haKTHBIMM H 1O
peLIeHHIO CyJIa MOJUIeXKAT U3BATHIO U3 000pOTa U YHHUTOXKEHHIO 0e3 Kakoi ObI
TO HHM OBUIO KOMIIEHCAIlMM, €CJIM HHble IOCIHEACTBHS HE IpPeNyCMOTpPEHBI
'K P®. Muple nocneacTBus yCcTaHOBJEHbl NyHKTOM 2 crtathd 1515 Kogekca
JUIsL ClTyJaeB, Korja BBelleHHe KOHTpadaKkTHBIX TOBapOB B 060POT HEOOXOAMMO
B 00IIECTBEHHBIX HHTEpecax.

MarepranpHblii HOCUTEIb MOXET OBITh IPU3HAH KOHTpadaKTHBIM TOJBKO
cynoM. ITpu HeoOX0AMMOCTH CyJ BIIpaBe Ha3HAYUTh SKCIEPTU3Y I pa3bsiCHeE-

HHA BOIIPOCOB, Tpe6y10umx CIIeIUANIbHBIX 3HAHUM.
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26. B cuny nyskrta 5 craten 1252 I'K P® B cnyyae, ecnu cyioM ycTaHOB-
JIeHO, YTO 000OpyI0BaHHe, IpOYHe YCTPOHCTBA U MaTepUabl INIaBHBIM 00pa3oM
UCTIONB3YIOTCS WM NpefHa3Ha4deHbl IS COBEPLICHUS HapylIeHUS HCKIIOYH-
TeNbHBIX IIPaB Ha pe3yJbTaThl HHTE/UIEKTYalbHOH AESITEIBHOCTH U Ha CpeliCTBa
MHMBUyaldN3allil, Takoe o0OpyZoBaHMe, NPOYHE YCTPONCTBA U MaTepUalbl
II0 PEUICHHUIO cya (B TOM YHCIe U IPH OTCYTCTBUH COOTBETCTBYIOLIETO 3asBIIe-
HUsg obJlafaTesnsi UCKIIOYMTENBHOIO NMpaBa) MOAJEeXaT U3BATHIO U3 000poTa U
YHHUTOXXEHHUIO 32 CUeT HapyLIMTeNsl, €CJIM 3aKOHOM He NpeJyCMOTPEeHO UX 00-
pauenue B foxo Poccuiickoit @enepanum.

27. Ilpu npumenenun cratbd 1254 I'K P Heobxomumo y4uTHIBaTH, YTO
OHa He MpeloCTaBisieT JIMLEeH3uaTaM — o0JazaTessiM NpocToi (HEUCKIIOUYH-
TEJNLHOM) JIMIIEH3WH — NPaBo 3alMILaTh CBOM MpaBa crocobam, MpesycMoT-
penHbIMH cTaThaMu 1250 u 1252 Kopekca. Takum npaBom 061a1ai0T TONBKO

JIMLIICH3MAaThI — o0JiajjaTeNlu UCKJIIOYUTEIBHON JTULIEH3HH.

ABTOpCKOe nNpaBo

28. B coorBeTcTBUM ¢ MyHKTOM | ctateu 1259 'K P® ob6bexramu aBTOp-
CKUX TIpaB SIBISIOTCS NPOU3BEACHUS HAYKH, JIUTEPATYPbl U UCKyCcCTBa HE3aBU-
CHMO OT JIOCTOMHCTB M Ha3Ha4YeHHUs NpPOU3BEeAEHUs, a Takke OT crocoda ero
BBIPaXKEHUS.

Ilpu aHanmu3e Bompoca O TOM, fABJSIETCSA M KOHKPETHBIN pe3ysbTaT 00bek-
TOM aBTOPCKOTO IpaBa, CyllaM ClefyeT Y4YUThIBaTh, YTO IO CMBICIY CTaTeH
1228, 1257 u 1259 I'K P® B ux B3aMMOCBS3U TaKOBBIM SBISE€TCA TOJBKO TOT
pe3yJIbTaT, KOTOpPbIH CO3/1aH TBOPYECKUM TpyAoM. IIpH 5TOM HaaIEKHUT UMETH B
BH/LY, YTO I10KA HE J0Ka3aHO MHOE, Pe3yNbTaThl MHTEIUIEKTYallbHOU AesTeIbHO-
CTH HPEAINOaraloTcs CO3JaHHbBIMU TBOPUECKHUM TPYAOM.

HeobxoaumMo Takxe UMETh B BUJly, YTO CaMoO IO cede OTCYTCTBHE HOBU3-

HBl, YHUKAJIBHOCTA M (WJIM) OPUTMHAIBHOCTH pe3yJIbTaTa WHTEIIEKTYalbHOH
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NEATeIbHOCTH HE MOXET CBUAETEIbCTBOBATH O TOM, YTO TAKOW PE3yNbTaT CO3-
JlaH He TBOPYECKUM TPYIOM H, CIIEIOBATEIbHO, HE ABNISETCH OOBEKTOM aBTOp-
CKOTo Ipasa.

29. B cuny nyHkta 7 crathn 1259 I'K P® aBTOpckue npaBa pacrnpoctpa-
HAIOTCS Ha 4YacTh IPOM3BEJEHUS, Ha €0 Ha3BaHME, Ha MEPCOHAX IPOU3BEJIe-
HHUS, €CIH 110 CBOEMY XapaKTEPy OHU MOTYT OBITh NMPU3HAHBI CAMOCTOSTEILHBIM
pe3yapTaToOM TBOPYECKOrO TpyJa aBTOpa M OTBEYAIOT TpeOOBAHHSM, YCTAHOB-
JIEHHBIM MTYHKTOM 3 3TO# CTaThU.

ITockoneKy coryiacHO ITyHKTy 3 Ha3BaHHOH CTaTbU OXpaHe MOAJIEKAT IIPo-
M3Be/IeHHs, BBIPA)XXEHHBIE B KaKoW-In00 0ObeKTHBHO# (GopMe, TO MOA mepco-
HaXeM cllelyeT NMOHMMaTh 4acTh MPOU3BEJEHHUS, COAEPKAIIYIO OMHCAHHE WM
n300paxeHHe TOro MM MHOTO JEHCTBYOLIETO Nuia B dopMme (dpopmax), npu-
cywel (Npucylux) NpousBEJEHUIO: B IMCBMEHHOH, ycTHOH ¢dopme, B dopme
u3obpaxkeHuss, B (opmMe 3ByKO- HJIM BHACO3AIUCH, B OOBEMHO-
NpOCTPaHCTBEHHOH hopme U JIp.

OxpaHa aBTOPCKHUM IIpaBOM IIEpCOHa)ka MPOU3BEJEHHUS IpeAaroaraer, B
YaCTHOCTH, YTO TOJIBKO aBTOPY MJIM HMHOMY IIpaBooOJIalaTeNli0 MPUHAMJIEKUT
MCKIIIOYUTENIFHOE IPaBO HCIIONB30BaTh TEPCOHaX JOOBIM CIocoOOM, B TOM
yucie myTeM nepepabotku (noanyHkT 9 myHkra 2 cratbu 1270 Kogekca).

30. B cooTtBercTBUM ¢ MyHKTOM 5 ctaThu 1262 'K P® norosopsl 06 oT4y-
KJIEHUM HCKIIIOUMUTESIbHOTO IpaBa Ha 3aperMCTPUPOBAHHYIO NpOrpammy IS
OBM unn 6a3y JaHHBIX (MyHKT | 9TOH cTaThM) M Mepexoj, UCKIIOUUTENHHOTO
npaBa Ha Takyro Iporpammy MinM 6a3y JaHHBIX K JIpyrUM JiMuaM 6e3 Joroeopa
HoJJiexaT rocyjapcTBeHHOM peructpauuu B PocnateHre.

Kak cienyer U3 nosoxeHud craTbd 5 BBOJHOro 3akoHa, yKasaHHOe Ipa-
BUJIO 00 00sA3aTeNbHON TOCYIapCTBEHHOHM pEerucTpaly NpUMEHSAETCS B OTHO-
weHnn nporpamm s OBM U 6a3 faHHBIX, 3aperuCTPUPOBAaHHBIX KaK IOCTeE
31.12.2007 (B nepuon neiictBus yactu yetBeptoil 'K P®), Tak 1 no 01.01.2008

(B mepuon neiictBus 3akoHa Poccuiickoit ®enepanuu ot 23.09.1992 Ne 3523-1
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«O npaBOBO# OXpaHe IPOrpaMM Ul SJIEKTPOHHBIX BBIYUCIUTENBHBIX MallluH
0a3 JaHHBIX», TaKXe MpeAyCMaTPHBAaBIIEr0 BO3MOXHOCTh PErHCTpalMU Ipo-
rpamM Juit DBM u 6a3 1aHHBIX), B Clly4yae, €ClIM JOTrOBOp 3aKJII0YaeTcs, a nepe-
XOJl HCKJIIOUMTEIILHOTO MTpaBa Ha HUX ocyluecTrisercs nocne 31.12.2007.

31. KonexkcoM npeaycCMOTPEHO Hapsly C JIMYHBIM HEHUMYILIECTBEHHBIM
IpaBoOM Ha HEPHKOCHOBEHHOCTH Npou3BeAcHuUs (cTathsa 1266 Konekca) mpaso
Ha mepepaboTKy MpOU3BEACHUA, ABJIAIOIYIOCS OJHUM U3 CIOCOOOB HCHOJB30-
BaHHUs TIPOU3BECHUS, OJHUM U3 NPaBOMOYUH, BXOAALINX B HUCKIIOUYHUTEIHHOE
npaso (moanyHkT 9 nmynkra 2 crtatey 1270 I'K PO).

ITpaBo Ha HENPUKOCHOBEHHOCTH NMpOU3BeAeHUs (ab3al nepBbId MyHKTa |
cratbil 1266 'K P®) kacaeTcs TakMX M3MEHEHUH NMPOU3BEICHMS, KOTOphle He
CBSI3aHBl C CO3JaHHMEM HOBOIO NMpPOU3BEACHHUS Ha ocHOBe uMmeromerocs. Coot-
BETCTBYIOIIME W3MEHEHHUs AOMyCKAaKTCS ¢ COrjacusi aBTopa (MM HHOTO JIMIA B
ciy4yae, IpeIyCMOTPEHHOM ab3alieM BTOpBIM MyHKTa 1 ctathu 1266 Kopekca),
KOTOpOe JOJKHO OBITH OIpeleseHHO BhipaxeHo. Ilpu oTcyTcTBuM nokasa-
TEJICTB TOTO, YTO COTrjlacue OBIJIO ONpEeNeIeHHO BBIPaXeHO, OHO HE CUHTAETCS
HOJyYEHHBIM.

ITepepaboTka Npou3BeNeHUs NIpeAnoNaraeT co3iaHrie HOBOTO (IpOU3BOJI-
HOTO) MPOU3BeJCHUs Ha OCHOBE YXKe cyllecTBytomiero. [Ipu sTom npaso Ha re-
pepaboTKy NMpoU3BENECHHsI KaK OJUH U3 CIOCOOOB UCIIONB30BAHMS pe3ynbTara
MHTEIJIEKTYaJIbHON JIeSITEJIbHOCTU MOXET OBITH MepeflaHO B YMCIie UHBIX Ipa-
BOMOYMIi B paMKax Iepefadyld WCKIFOYUTEIBHOrOo Mpasa Mo AOroBopy 06 oTdy-
XJICHMH HUCKIIIOUYUTEIHLHOIO IIpaBa B ITonHOM o6beme (crathd 1234 T'K P®D) nu-
00 mpesoCTaBIeHO 10 JHILEH3MOHHOMY forosopy (ctares 1235 I'K P®d), a tak-
K€ MOXET MEepPEeHTH MO YCTAHOBJIECHHBIM B 3aKOHE OCHOBaHMAM 0€3 3aK/I0YeHUs
morosopa c paBoobianareneM (craths 1241 I'K PO).

YacTHBIM cliydaeM IepepabOOTKH NpOU3BENCHUS SBIsETCS MOAM(UKaIU
nporpammbl Ui OBM nnn 6a3sl JaHHBIX, TO €CTh JIIOOBIE UX H3MEHEHHS, B TOM

4UCJIie X nepeBo] ¢ OAHOrO A3blKa MMPOrpaMMHpPOBaHHSA Ha I[pyFOﬁ, 3a HUCKIIIO-
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YeHUEM aJaNTally, IpeJCTaBIsIolmed coOol BHECEHUE U3MEHEHMI, OCYIECTB-
JIEMBIX MCKJIIOYUTENBHO B LENAX (YHKIMOHMPOBaHUS IporpaMmel 1is OBM
uy 6a3bl JaHHBIX HAa KOHKPETHBIX TEXHUUYECKUX CPeACTBax IOJIb30BaTeNs WM
IIOJ1 YIIpaBjeHHeM KOHKPETHBIX [TPOrpamMM MoJib30BaTelIsl.

32. B cuny noanmynkTta 6 nyHkra 2 crated 1270 'K PO ucnons3oBanuem
IIPOU3BENEHUS CUMUTAETCS B 4YMCIE IPOHYEro ero MmyOJIMYHOE HUCIIOJHEHHE, TO
€CTh IPEJCTaBJICHUE MPOU3BEJCHUS] B J)XMBOM HCIOJHEHHH WM C IOMOILBIO
TEXHUYECKUX CPEACTB (paauo, TENEeBUJICHUS U WHBIX TEXHUYECKHUX CPEJCTB), a
TaKXe 10Ka3 ayJAMOBH3YyalbHOIO NPOU3BeeHUs (C COMPOBOXJIEHHEM WM Oe3
COIPOBOX/IEHUS 3BYKOM) B MeCTe, OTKPHITOM ISl CBOOOTHOrO MOCEINEHUS, HIH
B MeCTe, I/ie MPUCYTCTBYET 3HAYUTEIbHOE YUCIO JIHL, He NMPHHAMLIEKAIINX K
OBBIYHOMY KPYTY CeMBbH (KOTOPBIN ONPEENSETCS CYAOM C YIETOM KOHKPETHBIX
00CTOSITENIECTB paccMaTpUBaEMOro Jieja), He3aBUCHMO OT TOTO, BOCTIpHHUMAET-
sl IPOM3BE/IEHHE B MeCTe ero NpeJCcTaBIeHus Wid 1nokasa Judo B APYyrom Mec-
T€ OJJHOBPEMEHHO C IPE/ICTABICHUEM MJIU TIOKAa30M MPOU3BEACHHUS.

Jlnom, ocyiecTBISIOMMM NyOINYHOE HCIIONHEHHE Npou3BeieH s (B TOM
quclie IpU ero Mpe/ICTaBlIeHU! B )XUBOM HCIOJIHEHUH), SIBISETCS IOPUAUYECKOE
Wi (GU3MYecKoe JINIO, OpraHu3yloliee MyOJMYHOE HCIOTHEHHE B MECTE, OT-
KPBITOM JUIsi CBOOOJHOTO IMOCELICHUs], WM B MecTe, IJle IPUCYTCTBYET 3HAYHU-
TENbHOE YMCIIO JIMI], HEe MPUHAJJIeKAUMX K OOBIUYHOMY KpPYTy CE€MbHU, TO €CTh
JIAI0, KoTOpoe OepeT Ha ceOs MHMLMATHBY M OTBETCTBEHHOCTH 33 NPOBEJCHHE
COOTBETCTBYIOILIETO MEPOIIPUSTHS.

VIMEHHO 3TO JIMIIO JOJI)KHO 3aKJKOYUTh JOTOBOP O NPEJOCTABIEHUU €My
IpaBa Ha MyOJUYHOE MCIIOJHEHHE IIPOU3BEJIEHUs C NpaBoobiafareneM Uil op-
raHu3alyel 1o yIpaBJIeHHIO NpaBaMH Ha KOJIJIEKTUBHOW OCHOBE M BBIILJIAYH-
BaTh I0Jlaratolieecsl BO3HarpakIeHHUe.

33. Ilpn npumenenuu cratbu 1272 'K PO cynam cienyer UCXOAMTH U3
TOT0, YTO YCTAHOBJIEHHBIN 3TOM CTaThed IMPHHLMII UCUEPIIAHUS NIpaB IPUMEHS-

€TCA TONBKO K OpHIHHally WIN 3K3EMILUIApaM IIPOU3BEACHHS, [TIPaBOMEPHO BBE-
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JIEHHBIM B FPpaXKJaHCKUI 060poT Ha Tepputopuu Pocculickoii ®enepanuu. Pac-
NpocTpaHeHHe KOHTpa(aKTHBIX 3K3eMILUISPOB Npou3BeieHui ctateeit 1272 Ko-
Jlekca He OXBaThIBaeTcs W B JIIOOOM ciydyae oOpasyeT HapyllleHHe HCKIFOYH-
TENBHOTO TNpaBa Ha MPOU3BeEJIeHHe, HE3aBUCUMO OT TOT0, CO3JaH 3TOT KOHTpa-
(baKTHBIH 3K3EMIUIAP CAMUM HapyIIUTEIEM WIH IPUOOPETEH Y TPETHUX JIHILL.

Ucxons u3 cratbu 1272, a Taxke noanyHkra 4 mynkrta 2 crtaThd 1270
'K PD, coriiacHO KOTOpOMY CaMOCTOSITENIBHBIM CIIOCOOOM HCIIOJB30BaHUS
NIPOM3BEJIEHNUS, COCTABIAIOIIUM CaMOCTOSTEIbLHOE NMpaBOMoOuHe MpaBoobiiaga-
TeJs, SABJSETCS UMIIOPT OpUrMHAajla WIHA 3K3EMIUIAPOB NMPOU3BEJAEHUS B LEIAX
pacipoCTpaHeHusA, B UX B3aUMOCBSI3M NPUHLMII UCHEPIIaHUA TpaB HE OXBAThI-
BaeT Cllyyau pacrnpocTpaHenus B Pocculickoii Penepalluv OpUrHHAIOB WM K-
3eMILIAPOB NPOM3BEICHUMH, BBEIEHHBIX B MPAXKIaHCKUA 0GOpOT HA TEPPUTOPHH
WHOCTPAHHOTO TOCyJapcTBa, HO He BBOAMBLIUXCSA B Ipa)XJaHCKUi 0OOpOT Ha
tepputopun Poccuiickoi denepanuu.

IIpu 5TOM cynaM HaJUIeXXUT UMETH B BHAY, YTO HU NMOJMYHKT 4 MyHKTa 2
cratbd 1270, vu cratea 1272 'K P® He npensATCTBYIOT MMIIOPTY OpUIMHana
WM 3K3EMIUISIPOB IPOU3BEICHUS HE A LeJled paclipOCTpaHeHHUs.

34. Ilpu npumenenun cratbu 1273 I'K PD cynam cnenyeTr y4uThIBaTh:
BOCIIPOU3BEZEHHE, TO €CTh W3rOTOBJIEHHWE OJIHOIO 3K3eMILIsSpa MPOU3BEACHUS
win Goree 6o ero yactu B 000 MaTepuanbHON Gopme, He ABNISIETCA Hapy-
IIEHUEM HCKIIIOUMTENIBHBIX IIPaB Ha MMPOU3BEJAEHUE TOJIBKO B TOM ClIy4dae, eClii
B MOMEHT U3TOTOBJIEHUS TaKOro 3K3eMIUIIpa camMo MPOU3BEEHUE UCIIONb3YETCs
IIPaBOMEPHO.

Tax, HapyleHHEeM HCKIIOUUTEJIBHOTO IIpaBa Ha IPOU3BEJCHHE SBIIETCS
H3TOTOBJIEHHE OJTHOTO IK3eMIUIsipa MPOU3BeIeHUs WK OoJiee, OCYIIECTBICHHOE
C KOHTPa(aKTHOTO SK3EMILIApa TH6O NMPH HENPaBOMEPHOM JOBENEHHH JIO BCe-
obmiero cBefieHUs (B TOM YHCJIe TIPU HENIPAaBOMEPHOM pa3MellieHUH B ceTd MH-

TEpPHET).
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Homyckaercs 6e3 cornacus aBTopa WJIM MHOrO IpaBoobiaaartenis BOCIpO-
U3BEJIEHUE, OCYILIECTBIISIEMOE TOJBKO IPXXJaHMHOM U TOJNBKO B JIMYHBIX IENAX,
10 KOTOPBIMH IO cMbicay cTaTthu 1273 Konaekca noHuMMaeTcs MOCHeAyoIee
HEKOMMEPUECKOe UCIOIb30BaHNE COOTBETCTBYIOUIETO IK3EMIUIApA JUIs YAOBJIE-
TBOPEHUsT COOCTBEHHBIX NOTPEOHOCTEH WM INMOTpeOHOCTEH OOBIYHOTO Kpyra
CEMbHU 3TOTO TpaxkJAaHWHA (KOTOPBIH omnpejensercs CyJOM C YY4ETOM KOHKpPET-
HBIX OOCTOSITENILCTB PACCMATPUBAEMOTO Jiesla).

35. B cuny nynkra 3 crareu 1274 'K P® ponyckatores 6e3 cornacus aB-
TOpa WIN UHOTO obnafartess UCKJIIOYMTEIBHOrO MpaBa Ha OpUTrHHANBHOE MPo-
u3Be/ICHHE W Oe3 BBIIUIATHI €My BO3HArpa)K[CHHsS CO3JaHHe NPOM3BENEHUS B
KaHpe JIMTepaTypHOH, My3bIKaJlbHOM MM MHOH mapoauu nubo B XaHpe KapH-
KaTypbl Ha OCHOBE JIPYroro (opananLﬁoro) IIPaBOMEPHO OOHAPOIOBAaHHOTO
NpOM3BEACHUS U UCIIONb30BaHKME 3TOH Mapoauu JUOO KapukaTyphl. B cBs3u
3TUM aBTOP OPUTHMHAIBHOTO MPOU3BECHMS HE BIIPABE 3allpelliaTh MCMOJIb30Ba-
HH€ CBOErO NMPOU3BEICHUS YKa3aHHBIM CI1I0COOOM Ha OCHOBE MOJIOXKEHWH YacTH
gyetBepTofi 'K P®. B cinydae, ecnu naponus M KapukaTypa nopovaT 4ecTb,
NOCTOMHCTBO WJIM JEJNOBYIO PeNyTaltio aBTOpa OPUIMHAIBHOTO MTPOU3BEICHHUS,
OH BIpaBe 3allMIIAaTh UX B NOPsIKe, YCTAHOBIEHHOM cTaThell 152 Kopekca.

36. Cynam cnegyeT y4MTHIBaTh, YTO [PAaBO COBEPLIEHUS B OTHOLICHUU
nporpaMMbl A OBM unu 6a3bl JaHHBIX A€UCTBUH, IIPEAYCMOTPEHHBIX CTaTh-
eit 1280 'K P®, npuHannexuT TONBKO JIHILY, IPABOMEPHO BIALCIOLIEMY K-
3eMIUIIPOM Takoi mporpammsl it OBM unu 6a3sl JaHHBIX (I10JB30BaATENIO).

IIpu sTOM NUII0, 3anucaBilee nporpamMmy Ui OBM unu 6a3y naHHBIX B
namath OBM (noanyHkt 1 nyHkrta 1 crateu 1280 I'K P®), xoraa oHo npaso-
MEpHO BIAAENO IK3EMILUISIPOM TaKOH IMporpaMMbl WM 0a3bl JaHHBIX, JOJKHO
yJIadUTh COOTBETCTBYIOHIYIO MPOrpaMMy MK 0a3y M3 NaMATH IpUHaAIexamen
emy OBM B ciyyae Mpoaaxy UM HHOTO OTUYX/EHHUS 3K3eMILIsIpa IPOrpaMMel

wiu 6asel.
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Komnus nporpammsl 1yis 9BM nnu konus 6a3bl JaHHBIX, TpeIHA3HAYEHHAs
JUIS apXUBHBIX LieJIel WIH JJi 3aMeHBbl [IPaBOMEPHO NMPUOOPETEHHOTO HK3EMII-
ngpa B CAy4Yasx, KOTJIa TaKoil 3K3eMIUISp YTepsH, YHUUTOXKEH HIIH CTall HEMPH-
roJIeH IS UCIIOJIB30BaHus, JO/HKHA ObITh YHUUTOXKEHA, €CIIU BaJeHHE IK3EMII-
JISPOM 3TOH MporpaMMbl WM 6a3bl JaHHBIX NEPECTaNo OBITH MPABOMEPHBIM
(moamyHkT 2 myHKTa 1 ctaten 1280 Konekca).

37. B cuy ab3aua Broporo nyHkra 1 crateu 1284, aG3ama BTOporo myHk-
ta | crateu 1319 I'K PD Ha UCKIIOYHUTENBHOE NIPaBO, MPUHAIEKAIEE He ca-
MOMY aBTOpY (MCHOJIHUTENIO), a IPyroMy JHIy, U Ha MPaBO HCIOJIb30BaHHS
npousBeieHHs (MCIOJHEHUS), PUHAJIeXallee JUIEeH3UaTy, MOXeT OBITh 00-
paieHo B3bICKaHUE.

IIpu paccCMOTpPEHUHU CITOPOB O IMPABOMEPHOCTH OOpallleHHs] B3BICKAaHUS Ha
IpaBO MCIIOJIB30BaHUsS NMPOU3BEAEHHUS (HCIIONHEHUS), TIpHHAIexXallee JTHIeH-
3MaTy, HaJJIeKHUT YUYUTHIBATh, UTO MPH TaKOM OOpallleHHWH B3bICKAHUS COrjiacue
JHLeH3uapa He TpedyeTcs.

ABTOp Npou3BEAEHHS (MCHOJNHUTENh) MMEET JHIND IPEUMYINECTBEHHOE
npaBo NpuoOpeTeHus NpHHAJIEKAIIEro JHULIEH3UAaTy NpaBa HCIOIb30BAHMS
Npov3Be/IeHUs (MCIIONIHEHUS) B Cly4ae €ro NpoAaXH ¢ NMyOJUYHBIX TOProB B
nensax oOpaileHus B3bIckaHus (MyHKT 2 crtateu 1284, nyHkr 2 ctateu 1319 Ko-
JeKca).

38. Ilpu npumenennu ctatbu 1286 'K P® BHeoOXoauMo UCXOAUTD U3 Clie-
IYIOLLETO.

38.1. CornacHo nyHkty 2 crareu 1235 I'K PO nuueH3noHHBIH JOTrOBOP
IIOJJIC)KUT TOCYJApPCTBEHHOW pErucTpalyiil B Cllydasix, OIpEeIeIeHHBIX ITyHK-
toMm 2 cratbu 1232 Kognekca. K takuMm ciyyasM OTHOCHUTCS B TOM UHCIIE TIpe-
JIOCTaBJICHHE MpaBa UCIOJIb30BaHUA MOJUIEXAILEr0 FOCyAapCTBEHHOW perucrt-
pandu pes3yjbTaTa HWHTEIUIEKTyaJIbHOM IeATeNbHOCTH WM CpPeICTBa HWHIWBU-
nyanuzanuu. [lpu stoMm B cuny mynkra 7 crated 1232 'K P® sto npasuio

NPUMEHACTC U K 3apCTUCTPUPOBAHHOMY I10 KCJIIAHHIO PE3YJIbTaTy UHTCIJIEKTY-
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aJIbHOM NEATENBHOCTH (B YacTHOCTH, K nporpammam mius OBM u 6azam nas-
HBIX), ec1i KomekcoM He yCTaHOBIIEHO HHOE.

B otHomenun nporpamMm ans OBM u 6a3 JaHHBIX MHOE YCTAaHOBJIEHO
nmyHKTOM 5 ctaTbi 1262 I'K P®, B cOOTBETCTBHM C KOTOPHIM rOCYAapCTBEHHOM
PETUCTPALIMM ITOJUIEKAT TOJIbKO: 1) AOroBOpHI 00 OTYYXIEHUH HUCKIIOYUTENb-
HOT'O IIpaBa Ha 3apEerucTPUPOBaHHYIO nporpaMmy At OBM unu 6a3y naHHBIX;
2) nepexo]l UCKIIIOYUTENBHOTO NpaBa Ha TaKylo MporpaMMy WiH 6a3y JaHHBIX K
ApyruM nuuam 6e3 gorosopa. Jlpyrue A0roBophl, B TOM YHKCIE JUIEH3MOHHBIE
JIOTOBOPBI O MIPEAOCTABIEHUH [IpaBa UCIIONIB30BaHUs TporpaMMel s OBM unn
0a3b! JaHHBIX, TOCYAAPCTBEHHON perucTpalvy He MOJJIexXar.

38.2. IlpenycMoTpeHHblii nyHKTOM 3 ctathu 1286 'K P® norosop 3akiio-
yaeTcs MeXIy NpaBooOiazaTelieM, TO €CTh OOJafaTelIeM HCKIIOYHUTENHLHOIO
npasa Ha nporpammy mis OBM unu 0a3y naHHbIX, U NOJIb30BATENEM, TO €CTh
JIMIIOM, NMPaBOMEPHO BIIA/ICIOLIUM 3K3EMITISIPOM TaKoil MporpaMMbl WK 6a3el A
HAYMHAOIINM [10]Ib30BaHHe COOTBETCTBYIOIIEH nporpaMmont win 6a3oi. Jluno,
npuoOpeTiiee FK3eMIUIAp nporpamMmsl s DBM unu 6a3bl faHHBIX HE AJIS ca-
MOCTOSITE€JILHOTO IOJIB30BaHMs, a JUid IEPENpoiaXKy ero TpeTbeMy JIUILY, He SB-
nsieTca cyObeKTOM OTHOLLEHHH, Onpe/ie/IeHHBIX Ha3BaHHOH HOPMOH.

Taxoii TULIEH3MOHHBIN J10TOBOp MpeanoaraeT NpeJoCTaBlIeHUe [10Jb30Ba-
Temo nporpamMmbl At OBM unu Ga3bl JaHHBIX MpaBa HA COBEPILEHUE AEHCT-
BUH, mpenycMmoTpeHHbIX ctathedd 1280 I'K P®, a Taxxke Ha coBepllieHHE MHBIX
00YCJIOBIEHHBIX JOrOBOPOM JIeHCTBUM, CBSI3aHHBIX C DKCIUlyaTallied nporpam-
MBI MM 0a3bl, U JeHCTBYET A0 MPOAAXKH UM UHOTO OTHYXIEHUS 3K3eMILIIpa
nporpaMMbl Wik 6a3sl. Ha 3TOT noroBop B OTNMYME OT MHBIX JMIEH3UOHHBIX
JIOTOBOPOB HE PacCIpOCTPaHsIOTCS TpaBWia, YCTaHOBIEHHBIC NyHKTaMu 2 — 6
crarbu 1235 Kopexkca.

39. Ilpu npumenenuu nonoxeHuit ['K PO o cinyxebHOM npousBeneHHH

cyJaM HaJJIEXKUT YYHUThIBATh, B HaCTHOCTH, CJIEAYHOHICE.
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39.1. Bonpoc o TOM, siBAsS€TCS 1M KOHKPETHOE NTPOU3BEACHHUE CITY>KEOHBIM,
pemiaeTcsl MCX0As U3 IMOJOXKEHUH 3aKOHOJATENIbCTBA, JeHCTBOBABIEr0 Ha MO-
MEHT CO3/IaHMsI TAKOTO ITPOU3BEACHUS.

B oriuumne ot cratbu 14 3akoHa 006 aBTOpCKOM INpaBe, AeHCTBOBABIIErO
J0 01.01.2008, oTHOcHUBLIEH K CIyXkeOHBIM MPOU3BEAEHUS, CO3/aHHbIE B IIO-
psiJiKe BBIIOJIHEHHUS CITy>)KeOHBIX 005i3aHHOCTEN UM Clly)keOHOro 3ajaHus pabo-
tonates, B cratbe 1295 I'K PO nox cnyxeOHBIM npon3BeleHHEeM TOHUMaeTCs
npou3BeicHUE HAayKH, JUTepaTypbl UIH UCKYCCTBa, CO3JaHHOE B Ipefeiax yc-
TaHOBJIEHHBIX 1S paboTHMKA (aBTOpA) TPYAOBBIX 00S3aHHOCTEM.

Jlns omnpeneneHus TOro, SBJISETCS JM CO3JaHHOE pPabOTHHKOM IOCle
31.12.2007 no xOHKpeTHOMY 3aJaHuio paboTojarens MpOU3BeAcHUE CIIyxeO-
HBIM, HEOOXOJUMO HCCIIEI0BATh BOIIPOC O TOM, BXOJWJIO JIU 3TO 3aJlaHue B Ipe-
Ieqpl TPYAOBBIX 00s13aHHOCTeH paboTHHKa. Ecnu Takoe 3ananue pabortonarens
B €ro TPYAOBBIE OOS3aHHOCTH HE BXOJWJIO, TO CO3JaHHOE MPOU3BEJeHUE He
MOXET paccMaTpUBAThCA KaK ClIy)keOHOe — MCKIIOUUTENIBHOE NpaBO Ha HETO
NPUHAIEKUT pPabOTHUKY, €ro HCIOoNb30BaHHE paboTojaTesieM BO3MOXXHO
JIMIIIh HA OCHOBAaHUM OTAEJNBHOrO COIAlllEeHUs C paOOTHUKOM M MpPHU YCIOBUHU
BBIIJIATHl MY BO3HarpaxIeHusl.

39.2. B ormmmune ot nedicrsoBasiero 10 01.01.2008 3zakoHozarenncTBa
nyHkT 2 ctateu 1295 I'K PO npenycmarpuBaer, 4To OT paboTojaatess, KOTOpo-
My TPUHAJUIEKUT HCKIIOYMTENLHOE NPaBO Ha CIIyXeOHOE NpOU3BEACHHE, 3TO
HCKITIOYHTENIBHOE TPaBO NEPEXOAUT K pabOTHUKY (aBTOpY), €CIM B TEUEHUE
TpeX JIET CO AHs, KOTAa 3TO NPOU3BEeHHE OBLIO NIPEJOCTaBIEHO PaOOTHUKOM B
pacropsbkeHrue paboToaarerns, NOCIEAHUN He HaYHET UCIONb30BaHUE IPOU3Be-
JeHus (Hampumep, BOCHpPOU3BEIEHME, pacnpoCTpaHeHUe, MyOJUYHBIA [oKas,
coobiieHre B 3¢up WM o Kabento, ocyllecTBIseMble Kak caMuM paboToznare-
JieM, TaK ¥ Ha OCHOBaHUH JINLIEH3MOHHOIO JJOTOBOpa TPETHHM JIULIOM), HE Tepe-
JACT MCKIIOYMTENRHOE NPABO Ha MPOU3BEACHHUE APYroMy MLy (Ha OCHOBaHHUH

JAOoroBopa 00 OTUYXIACHUH UCKNIOIUTCIIBHOTO npaBa) HJIK BEC COOﬁH.II/IT aBTOpY O



32

COXpaHEHHH IIPOM3BENEHMS B TaliHe (HanpHMep, B Cllyyae CO3JaHHS Hay4yHOM
paspaboTKH, cofiep>kaHue KOTOpOH npeArnonaraeT e€ 0XpaHy B KauecTBe CeKpe-
Ta IPOU3BOJCTRA).

B otHOWmIEHNHN ciyxeOHBIX NpousBeeHu, co3ganubix qo 01.01.2008, no
KOTOpBIM paboTonaTenh HE COBEPIIMI A0 3TOW NAThl HU OJHO W3 Ha3BaHHBIX
NEUCTBUM, TpEXJIETHUN cpoK HaumHaeT Teus ¢ 01.01.2008.

Ecin B ycTaHOBIEHHBIN TPEXJIETHHH CPOK paboTOJATENh COBEPIIMT OJHO
113 Ha3BaHHBIX JeHCTBUH, paOOTHUK (aBTOP) UMeeT MPABO Ha MOJYYEeHHE BO3HA-
IpaXXI€HUsl, pasMepsl, YCIOBUSA U NOPSANIOK BBIIUIATHI KOTOPOTO OMNpPENEHsIIOTCS
ZOrOBOPOM Mex Ay paborozareneM U pabOTHUKOM, a B ClIydae criopa — CyIO0M.
Ilpu 3TOM cynam HeoOXOAMMO UMETh B BUJY: YCJIOBHSI, OTHOCSIIMECS K TAKOMY
BO3HarpaKJeHUIO, MOTYT OBITh NPEAYCMOTPEHBI KaK B TPYJAOBOM JIOTOBOPE, TaK
¥ B MHBIX JONOJHUTENBHBIX COINAIIEHUSIX, 3aKII0YaEMbIX MEXYy paOOTHUKOM
n paboronatesneM. Bo Bcex ciydasix BO3HarpaxJeHue BhIIIJIa4UBaeTcs paboTo-
JaTteneM, Aaxe eclIM HMCIOJb30BaHHE IPOU3BEJIEHHs OCYIIECTBISETCS TPETHUM
JIMLOM IIO JIMUEH3MOHHOMY JOTOBOPY MJIM UCKIIIOUHUTENBHOE NMpaBO Ha MPOM3-
BeJICHUE [Iepelio K HOBOMY ITpaBoofiaaartelnto.

39.3. Ecnu ucko4YMTENBHOE MPaBO Ha CIyXeOHOe NpOU3BeleHUE IpH-
HaANeXHUT paboTHUKY (aBTOPY) U3HAUYANBHO IO JOTrOBOPY ¢ paboTonareneM WM
Ha OCHOBaHMM ab3ana Broporo nyHkra 2 cratbd 1295 I'K P®, pabotomatens
MMeeT IPaBO MCIOJIb30BaTh Takoe IPOMU3BeJIeHUE criocobaMu, o0yCIOBIEHHEI-
MU LeNbI0 cIy’XeOHOro 3ajaHus, U B NpejesiaxX, BBITEKAIOMMUX U3 3aJaHus, a
Takxe 00Hapo/I0oBaTh TaKOE MPOU3BEJEHUE, €CJIU UHOE HE OIpENETeH0 JOrOBO-
POM MeXIYy HUM U pabOTHUKOM. PaGOTHUK Npu 3TOM BIIpaBe MO CBOEMY YCMOT-
PEHHUIO HCTIOJB30BaTh CiykeOHoe Mpou3BeAeHHe crocobaMu, He 00YCIIOBIIEH-
HBIMH TIEJIBIO CJIY)KeOHOTO 3aaHus, a TakKe croco0aMu, XOTs U 00yCIOBJIeH-
HBIMM 1IEJIBIO 3a/IaHUsI, HO 32 MpelieslaMy 3TOTO 3aJaHUs.

40. Tlpu penieHUM BOIpoca O MPUHAMJICIKHOCTH HUCKIIIOYUTENBHOIO NpaBa

Ha nporpammy mis OBM unu 6a3y AaHHBIX, CO3/IaHHYIO 10 FOCYAapCTBEHHOMY
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WIIM MYHULIUTTAJIEHOMY KOHTPAKTy AJA FOCYAAPCTBEHHBIX MIIM MyHULIMNIAJIBHBIX
HYXJ, CyAaM CJIelyeT pyKOBOJACTBOBAThCA IOJIOXKEHUAMHU cTaTby 1298, a He
ctathi 1296 I'K PO.

41. B coOTBETCTBUHU ¢ MOANMYHKTOM 2 nyHkTa 2 ctaThu 1299 'K P® B ot-
HOILIEHWH TNPOU3BENEHHS He NOIMYCKAIOTCS HU3TOTOBIEHHUE, PaclpOCTpaHEHHUE,
cllaya B IpOKaT, NpeJOoCTaBlIeHne BO BpeMeHHOe 0€3BO3ME3/IHOE TOJIb30BaHHUE,
UMITOPT, pekiiaMa no00H TEXHOJIOrUH, T0OO0ro TEXHHYECKOTO YCTPONUCTBA WK
HX KOMIIOHEHTOB, UCIIOJIb30BaHHE TaKUX TEXHUYECKHUX CPEACTB B LEJNAX MOJY-
yeHHs MpuObBUIN JTHO0 OKazaHHWe COOTBETCTBYIOILUX YCIYT, €ClId B pe3yJsibTare
TAKUX JAEHCTBUHA CTAHOBUTCS HEBO3MOXHBIM HCIIONB30BAaHHE TEXHHYECKHX
CpEeICTB 3allUThl aBTOPCKUX IIpaB JINOO 3TH TEXHUYECKUE CpPEACTBA HE CMOTYT
obecreynTh HaJJIeXKalUlylo 3allUTy 3THX MpaB (TO €CTh YKa3aHHbIE TEXHOJOTHH
HCTIONB3YIOTCA 71 00X0/a TEXHNUECKUX CPE/ICTB 3alUTHI).

[Tox Tako# 3anpeT NoAnajaloT TEXHOIOTUH, TEXHUYECKHE YCTPOMCTRA HITH
X KOMIIOHEHTBI, KOTOpBIE PeKIaMUPOBaIKCh, PEANaralluch K MPOAaXe U Mpo-
JIaBaJIHCh UMEHHO B Ka4eCTBE CpPeICTB 00X0/1a TEXHUYECKUX CPEICTB 3alUTHI.

B 10 e BpeMsl JaHHBIH 3allpeT He OXBATHIBAET Clly4dau, KOrja TEXHOJIOTHH,
TEXHHUYECKHE YCTPONCTBA UM UX KOMIIOHEHTHI M3HA4YalbHO pa3pabaThIBaNCh,
H3TOTOBJISUTUCH M PACTIPOCTPAHSUINCE B LIESAX, HE CBA3AHHBIX C OCYLIECTBIIEHH-
eM mIM obecrieueHueM o0Xoa TEXHUUECKUX CPEACTB 3aIUTHI (IIPU 3TOM CyIy
HEOOXOIUMO YCTaHOBUTh, BOZMOXHO JIU KOMMEPYECKOE HCIIONB30BAHNE TaKUX
TEXHOJIOTHH, TEXHUYECKHX YCTPOHCTB WM HUX KOMIIOHEHTOB B KaKUX-THOO
MHBIX LIENAX, OTIMYHBIX OT 00X0/1a TEXHUYECKUX CPEJCTB 3allUThI).

42. Ilpyu paccMOTPEHHHU CYJIOM [IeNa O 3allUTe aBTOPCKUX IpaB HAJJIEKUT
UCXOJUTH U3 TOTO, YTO TOKA HE JIOKa3aHO UHOE, aBTOPOM Ipou3BeieHus (obna-
JaTejieM MCKIIOUYUTENBHOro MpaBa Ha NPOU3BEIeHUE) CUUTAETCS JIULIO, YKa3aH-
HOE B KauyecTBE TAaKOBOTO Ha 3K3eMIUlsipe npousBeaeHus. Heobxoaumocts uc-
CJIeJOBaHUS MHBIX I0KA3aTENbCTB MOXKET BOBHUKHYTh B ClIy4ae, eClI aBTOPCTBO

JIMila Ha [PpOU3BEJICHUEC OCIIapUBAaCTCH.
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43. Ilpumenss nonoxeHus crarert 1299 — 1301, 1309 — 1311, 1515 u 1537

I'K P® o B3bICKaHUM KOMIIEHCALUH, CYbl JJOJDKHBI YYUTHIBATh CIEAYIOMIEE.

43.1. TpeboBanHe O B3bICKAHMM KOMIIEHCAIlMH HOCUT HMYIUECTBEHHBIH
xapaktep. HecMoTpst Ha TO 4TO pasmep nojsiexanieit B3bICKaHUIO KOMIIEHCALUH
OmpezieNseTCs 110 YCMOTpeHHIO cya (ab3an BTopoii crateu 1301, ab3aw BTopoi
crateu 1311, moanyHkr 1 mynkra 4 crateu 1515, noamyHkt 1 myHkra 2 cTa-
Tou 1537 I'K P®), B HCKOBOM 3asBIEeHUH JOJDKHA OBITh yKa3aHa Il€Ha MCKa B
TBepao# cymMme. Mcexons w3 pasmepa 3asBieHHOro TpeOOBaHUS ONpenenseTcs
nojiiexxalias ymiaTe rocylapcTBeHHas MOLLIHHA.

Ecnu ucTioM He ykasaHa LieHa Ucka (pa3mep TpeOyeMOH KOMIIEHCAIUH),
CYZ BBIHOCHUT OTpefiefieHHe 00 OCTaBIeHHH COOTBETCTBYIOIIETO HCKOBOTO 3asB-
nenus 6e3 neuxenus (ctarbs 136 I'TIK PO, crates 128 ATIK PO).

43.2. KomMneHcalus MOJIEKUT B3BICKAaHUIO MPU JOKa3aHHOCTH (akTa Ha-
pylleHHs, TIPU 3TOM IIpaBOOOJajaTeslb HEe 00s3aH JOKa3bIBaTh pa3Mep IOHe-
CEHHBIX YOBITKOB.

43.3. PaccmaTpuBas jJiej1a 0 B3bICKaHMM KOMIIEHCAllMy B pasMepe OT AeCATH
THICSY J10 ISITU MUJUIMOHOB pyOJiel, Cyl omnmpezienser CyMMYy KOMIIEHCAllMHM B
yKa3aHHBIX 3aKOHOM IpeJieslax 10 CBOEMY YCMOTPEHHIO, HO HE BBIIlIE 3asBJIEH-
Horo uctuoM TpebOoBaHud. IIpy 3TOM cyn He nMieH MpaBa B3bICKAaTh CyMMY
KOMIICHCALIUM B MEHBLIEM pa3Mepe IO CPABHEHUIO C 3asBJIEHHBIM TpeOOBaHH-
€M, HO He HIXe HM3IIEro Ipejena, yCTaHOBIEHHOro al3aleM BTOpPBIM CTa-
b 1301, ab3aniem BTopeIM cTaThi 1311, mognynkrom 1 nyHkra 4 crateu 1515
uy noanyHkToM | nynkra 2 crateu 1537 'K PO.

PasMmep mnonnexaineil B3bICKAHMIO KOMIIEHCAllUM JAOJDKEH OBITH CyaoM
ob6ocHoBaH. [Ipu omnpeneneHny pasMepa KOMIIEHCALUU CyJl, YUYUTHIBas, B 4acT-
HOCTH, XapaKTep JONYIEHHOr0 HapylLIeHHUs, CPOK HE3aKOHHOI'O UCIIOJIb30BaHHS
pe3yJsibTaTa MHTEUIEKTyaJIbHOHM JeATeIbHOCTH, CTENEHb BUHBI HapyILIUTENs, Ha-
JUYWe paHee COBEPIICHHBIX JIMLOM HapylIEHUH UCKIIOYUTEIBHOrO NpaBa JaH-

HOTrOo TIpaBoOONajaTelns, BEpPOATHblE YOBITKM INpaBOOOJajaTelNs, NPUHHUMAET
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peuleHre, UCXO0s U3 NPUHIUIIOB Pa3yMHOCTH U CIIPaBEAJIMBOCTH, a TAKXe CO-
pa3sMepHOCTH KOMIIEHCALMH MTOCIIEACTBUAM HapYIICHHUS.

43.4. Ecnu npaBoobiajaTeneM 3asgBieHO TpeOOBaHHE O BhIILUIATE KOMITEH-
callMM B JByKpaTHOM pa3Mepe CTOMMOCTH IIpaBa HCIIOJIb30BaHHS IPOU3BEle-
HUSI, 0OBEKTa CMEXHBIX [IpaB HJIM TOBAPHOI'O 3HaKa, ONpeeNsseMoil HCXOAA U3
IIeHBI, KOTOpasi MPU CPaBHUMBIX OOCTOSTENbCTBaX OOBIMHO B3MMaeTcs 3a Ipa-
BOMEPHOE UX HUCIIOJIb30BAHUE, TO NPH ONpeeleHNH pasMepa KOMIIEHCaluy 3a
OCHOBY CJielyeT NpUHUMATh BO3HarpaxJaeHue, 00ycIOBIeHHOE JTUUEH3UOHHBIM
JOrOBOPOM, MPENYCMATPUBAIOLIUM MPOCTYIO0 (HEUCKIIOUUTENBHYIO) JTHLEH3HIO,
Ha MOMEHT COBEpLICHHS HapyILLIECHUs.

43.5. Ecnu Ha ocHoBaHuu cratbu 1514 I'K P® npasoBas oxpaHa ToBapHO-
ro 3HaKa y)e IIpekpallieHa, TpeGoBaHHE O BO3MELIEHNH YOBITKOB MJIH BBITLIATE
KOMIIEHCAllUd MOXET OBITh 3asBJICHO JIMLIOM, SIBISBIIMMCS NpaBooOiagaTesieM
Ha MOMEHT COBEpIIECHUs [IpaBOHApYLLEHHS.

IIpy nmpenocTaBieHUH TPEThEMY JIMLY IpaBa MCIOJIB30BaHUA NPOU3BEJIE-
HHS (TOBapHOTO 3HaKa) MO JIMLEH3MOHHOMY JOTrOBOpPY MJIHM TIpH Iepelave
TPETbEMY JIMILy HUCKIIOUUTENBHOIO IMpaBa MO JOTOBOPY 00 OTYYXACHHUH STOrO
npaBa MpaBo TpeOOBaHMUS BO3MENIEHUS YOBITKOB, NPUYHMHEHHBIX JONYHIEHHBIM
JI0 3aKJIIOYeHUs] YKa3aHHOI'O AOrOBOpa HapylleHUEM, WM BBIIIAThl KOMIEHca-
MM 3a TaKoe HapylUeHUE HE IEepeXOAUT K HOBOMYy IpaBoobnamarento. CooT-
BeTCTBYIOLIlee TpeOOBaHUE MOXKET OBITh 3asBJIEHO JIMLIOM, KOTOpOE SBISIOCH
npaBoobJjafaTeneM Ha MOMEHT COBEpHICHUS HapyIIeHHUs.

Bmectre ¢ TeM mpaBO TpeOOBaHUS BO3MEIIEHUS YOBITKOB HMIW BBIIIATHI
KOMITEHCAIlMH MOXeET OBITH NEpeaHo M0 COMAIeHUI0 00 ycTyIKe mpasa (Tpe-
OoBaHuU1).

44, B cratee 1302 I'K P® nmpenycMmoTpeHs! obecnieuuTesnbHble Mephl, KO-
TOpble MOTYT OBITH IPHHSTHI IIPH PACCMOTPEHHUH Jiel O HapyUIEHUH aBTOPCKUX
npaB. CynaMm ciiefyeT YYHThIBaTh, YTO COAEPKAILUICA B ITOH CTaThe NEepeueHb

He ABJIAEeTCA HCUeplbIBaromUM. HampuMep, BO3MOXKHO IIpUMEHEHHE obecnieyu-
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TeNBHBIX Mep B BHUJIE 3allpeTa JHIY Ha OonyOJMKOBaHUE IPOU3BEIECHHS WM HA
ero paclpocTpaHeHUe [0 pa3pelleHus crnopa 006 aBTOPCTBE 3TOro MpPOM3BEJE-
HHSAL.

IMopsinok npuHATHS 00eCleYUTETbHBIX MEP ONPEAETSIeTCs] COOTBETCTBYIO-

UM NTpOoLCCCYAJIbHBIM 3aKOHOAATCIbCTBOM,

HpaBa, CMEXKHDbIC ¢ AaBTOPCKHMH

45. IIpu 3aKiI04EHUH C UCTIOJIHUTENIEM AOT0OBOpA O CO3JaHUH ayAHOBHU3Y-
aJIbHOT'O NPOU3BEICHUS COTJlacue UCIIOJIHUTENS Ha UCIIOJIb30BaHHEe UCIIOTHEHHUS
B COCTaBe ayJHOBU3yaJbHOrO INpou3BeNeHus npeanonaraerca. Cornacue uc-
TIOJIHUATENS Ha OTAEJIbHOE UCIIONBb30BaHME 3ByKa WIM HU300pakeHus, 3aduKcH-
POBaHHBIX B ayIMOBU3YaJIbHOM IIPOU3BEIAEHUH, JOJKHO ObITh MPSMO BHIPAXKEHO
B foroBope (nyHKT 4 ctatbu 1317 I'K PD).

CyznaMm HajIe)XUT UMETH B BUAY: 3Ta HOpMa OTHOCHUTCS HE K IpaBUiiaM, yc-
TAHOBJIEHHBIM 3aKOHOM Jj1s1 foroBopa (crarbs 422 'K P®D), a k nopsaaky 3akoH-
HOT'O MCIOJIb30BaHUs 3ByKa Wi U3o0paxkeHus. CienoBaTenbHO, OTAENbHOE UC-
NIOJIB30BaHUE 3BYKa WJIM M300paKeHHs MPH OTCYTCTBUU MPSAMOIO yKa3aHHs Ha
npegocTaBiieHde TaKOTO MpaBa B JOTOBOpE SBIISIETCS HapYyLICHHWEM HCKIIOYH-
TEJILHOTO MpaBa UCIOJb30BaHUS UCIIOJHEHHS! U B TOM Clly4dae, €ClId COOTBETCT-
BYIOLIMIA TOTOBOp OBLI 3aKJIFOUEH /0 MOMEHTA, KOI/la 3T0 TpeGoBaHue ObLI0 yc-
TAHOBIEHO 3aKOHOJaTe/ieM CHavana B 3akoHe 00 aBTOPCKOM IIpaBe, a IOTOM B
Kopexce.

46. IIpaBo u3roroBuTess 6a3el naHHBIX (maparpa¢ 5 rnassl 71 'K PO) ox-
paHseTCs TOJIBKO B OTHOLIEHUM 06a3bl JaHHBIX, CO3JaHHOW Uinu 00HapoJOBaH-
Hoit mocne 31.12.2007.

[TpaBo nmyGnukaTopa Ha IPOU3BE/IeHUE HAyKH, JIUTEpaTyphl UIIM UCKYCCTBA
(maparpad 6 rnasel 71 Konekca) oxpaHsieTcs TOJNBKO B OTHOLIEHUH TIPOU3BE/E-

HHs, IpaBoOMepHO 0OHapOA0BaHHOrO MybyinkaTopoM nocie 31.12.2007.



37

ITaTrenTHOE NpaBoO

47. BriaBIeHHE B paMKaX 3KCIIEPTH3bl 3a9BKH Ha U300peTeHUE, MOJIE3HYIO
MOJIENb UM IPOMBIIIIEHHBIA 00pa3el] HEBO3MOXKHOCTH NAaTEHTYEMOTO criocoda
WK peleHus ObITh OOBEKTOM NMAaTEHTHBIX [IpaB B CHITy NyHKTa 4 ctaThu 1349
I'K P® (B 4acTHOCTH, BBIABIEHUE TOTO, YTO NMAaTEHTyeMOe pellleHre NPOTHBOpeE-
YUT OOLUECTBEHHLIM MHTEPECAM, MPUHLHMIIAM FYMaHHOCTH U MODPATH) CIYXKHT
CaMOCTOATEIbHBIM OCHOBAHHEM JUIS OTKa3a B BhIJjave MaTeHTa.

48. Kax npenycmotrpeHo noanyHkToM 2 nmyHkra 1 cratbu 1406 T'K PO,
criopsl 00 yCTaHOBJIEHUH NaTeHTooOIanaTens (0 MpU3HAHUWHU TpaBa IaTeHTO00-
nagatens), TO €CTh CIOPBI O TOM, KOMY TPHHAJIE)XUT UCKIIOYUTENBHOE TPaBO
Ha u300peTeHHe, MOJIE3HYI0 MOJENb WM NPOMBIIIEHHBIH obpasell, paccMar-
pHBaIOTCS CyAOM.

IIpu paccMOTpEeHHH TaKUX CIIOPOB HEOOXOAUMO NIPUHUMATh BO BHUMaHUE,
yro cornacHo cratbe 1353 I'K P® uckmoynurensHoe npaBo Ha H300peTeHUe,
IOJIE3HYIO MOJE/b WU IPOMBIIIEHHBIH 0OOpasel Mpu3HAeTCs U OXpaHsSeTcs
IpU yCIOBUM TOCYJapCTBEHHOM PErMCTpallid COOTBETCTBYIOILEro H3obpere-
HHUS, [TOJIE3HON MOJENIN MIIH NPOMBILUIEHHOr0 00pasia, Ha OCHOBaHHH KOTOpPOH
PocriareHT BblAae€T MaTeHT Ha M300peTeHue, NMOJNEe3HYI0 MOJENbh WIH MPOMBIII-
neHHbId oOpasew. [Ipu sToM ucxoas u3 nyHkra 1 crateu 1354 Konekca uMeHHO
NaTeHT yAOCTOBEPSAET UCKIIIOUUTENBHOE IIPaBO Ha U300peTeHHe, NOJIE3HYI0 MO-
JIeTb WM IPOMBIIIIEHHBIH oOpazeL.

C y4eToM 3TOro cyaamMu pacCMaTpUBAIOTCS CIOPBl 00 YCTaHOBJIEHHH Ia-
TeHTOOONaAaTeNss TOJBKO B OTHOLIEHHH 3apErMCTPUPOBAHHOTO M300pEeTeHMS,
TIOJIE3HOM MOJENN WM NMPOMBILUIEHHOro o0pa3ia (ToJMbKO Iocje BbAa4Yu ma-
TeHTa). PemieHue cyna no TakoMmy CIIOpY SIBISIETCS OCHOBAaHHMEM JJIsI BHECEHUS
PocriaTeHTOM COOTBETCTBYIOLIMX M3MEHEHUH B I OCylapCTBEHHBIN PEECTP HU30-

Operenunii Poccuiickoit @enepanuu, I'ocy1apCTBEHHBIH peecTp IOJE3HBIX MO-
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neneit Poccuiickoit ®Penepanuy uUiau 1'ocynapcTBeHHBI peecTp NpOMBILIUIEH-
HBIX 00paznoB Poccuiickoil @enepanuu 1 BbIJa4¥ HOBOT'O MAaTEHTa.

49. B cuny a03alieB TpEThEro U YeTBEPTOro nyHkra 3 crathu 3 [laTeHTHO-
ro 3akona Poccuiicko#t @enepauuu (aericrsoasuiero a0 01.01.2008) mareHT
Ha MOJIE3HYIO MOJIENb AEHUCTBOBAN JO UCTEUEHHUsI IIATH JIET € JaThl NOJIa4yH 3asiB-
kK4 B PocnaTeHT, Ipy 3TOM CpOK AEHCTBUSA NaTeHTa MOT OBITh NPOJUIEH, HO HE
Oonee ueM Ha TpU roja; NaTEHT HA NPOMBIIUICHHBIH 0Opasel] JeHCTBOBa JI0
UCTEYEHUsl JECATU JIET ¢ JaThl I0Ja4yu 3asgBKH B PocnaTeHT, pU 3TOM CPOK
JOeACTBUS MaTeHTa MOT OBITh TPOAJIEH, HO He 0oJiee YeM Ha IATh JIeT.

C 01.01.2008 cpoku AeHCTBUSA MCKIIOYUTENBHBIX IIpaB Ha IMOJIE3HYIO MO-
Jienb U NPOMBILILIEHHBIH oOpasen ycraHoBieHsl cTathel 1363 'K PD: nns mo-
JIE3HBIX MoJiesied — JIecaTh JIET (¢ BO3MOXHOCTBIO NpoJieHUs He Goree yeM Ha
TPHU rojia), /Ui NIPOMBILIIEHHBIX 00pa3loB — MATHAAUATH JIET (C BO3MOXKHOCTBIO
HpoJyieHUs He OoJiee YeM Ha JecsTh JIeT).

[Ipu pemieHuMM BoOmpoca O CPOKE AEHCTBHMS MCKIIOYUTENBHOrO IpaBa Ha
TMOJIE3HYI0 MOJIENIb U MPOMBILITIEHHBIH oOpazel cyJaMm, UCXO/As U3 MOJOXKEeHHH
ab3ana TpeThero cTaTbd 5 BBOJHOro 3aKOHA, CielyeT UMETh B BUAY: €CIIH CPOK
JeWcTBMS naTeHTa (B TOM YHUCIE C yYeTOM MpPOJAJIEHHUS, €CIIM OH IPOJJieBalcs),
ycraHoBNeHHBIN cratheid 3 IlatreHTHOrO 3akoHa Poccuiickoil ®denepanuu, He
ucrek Ha 01.01.2008, OH NOANEKHUT UCUUCIIEHUIO B COOTBETCTBHH C IIYHKTOM 1
cratbu 1363 'K POD. Ilpu 3TOM CpOK, HCUMCIsEMBIA HA OCHOBaHUM ITyHKTa 1
cratbd 1363 Kopekca, MoxeT ObITh NPOAJIEH B MOpsJKe, NMPEAyCMOTPEHHOM
IIYHKTOM 3 3TO# CTaThy, HE3aBUCUMO OT TOTO, NIPOAJIEBAICS JIU PaHee CPOK, HUC-
YHUCNSBILIMMICA Ha OCHOBaHMH cTaThi 3 IlaTeHTHOro 3akona Poccuiickon Pene-
pauumu.

50. B coorBetcTBUM cO cTaThamu 1232, 1369, 1490 'K P® norosop 06
OTYYXJIEHUHU TaTeHTa, TMLEH3UOHHbIN JOrOBOP U ApyTUe OTOBOPBHI, IIOCPEICT-
BOM KOTOPBIX OCYIIECTBJISETCS PAcHOpsKEHHE HCKIIOUMTENIBHBIM IIPAaBOM Ha

n300peTeHue, TIOJIE3HYI0 MOJENb UM IPOMBIIIIIEHHBIA 00pasel], a TaKxKe J10ro-
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BOp 00 OTYYXJECHHH UCKIIIOYHTEIHHOrO IpaBa Ha TOBAPHBIN 3HAK, JIMIEH3HOH-
HBI JIOTOBOpP M JpYyTrHe JOTOBOPHI, IOCPEACTBOM KOTOPBIX OCYIIECTBIAETCS
pacnopspKeHHe UCKITIOYUTENIbHBIM IIPAaBOM Ha TOBAPHBIN 3HAK, IOJJIEXAaT rocy-
JapCTBEHHOM peructpaunu B PocnaTeHTe U 6e3 yKka3aHHOW perucTpalnuy CUu-
TAlOTCSl HEJIEACTBUTENLHBIMHU.

Cornamenuss 00 U3MEHEHHH YCIOBHH TakuWX AOTOBOPOB, B TOM YHCIE B
OTHOILIEHHWH pa3Mepa MpeAyCMOTPEHHBIX AOTOBOPOM IUIATEXeH, SIBISAIOTCS HUX
HEOThEMJIEMOM 4YacThlO, Ha JaHHbIE COTJAlleHHs pacrpocTpaHseTca TpeGoBa-
HUEe 00 00s13aTeNIbHOM roCy/1apCTBEHHOM perucTpanuu.

C yuetoM nonioxxennit crareit 389 u 391 Konekca ycrynka npasa (Tpe6o-
BaHUs) [0 Ha3BaHHBIM JIOTOBOpPAaM, a paBHO MepeBOJ [10JIra, BHITEKAIOIIEro U3
3TUX JOTOBOPOB, TaKXe IO yIexaT rocyJapCcTBEHHOH peructpauuu B PocnaTten-
TE.

51. IlynktoMm 4 crareu 1370 'K P® onpeneneH nopsnox BBIMIATE KOM-
nieHcaluy paboToaTesieM, UCTIONB3YIOIIMM Cliy)kebHoe u3obpeTenue, ciyxeo-
HYIO TIOJIE3HYIO MOJIEbh WK CIy>XeOHBIH NMPOMBIIUICHHBIH oOpasel B coOCT-
BEHHOM IIPOM3BOACTBE HA YCJIOBUAX NPOCTOH (HEMCKIIIOUUTENBHOM) NHULEH3HU
(ab3an BTOpOW Ha3BaHHOIO MYHKTA), MM BO3Harpa)JieHus paboToznareneM, 1o-
JIyYHBIIHM MATEHT Ha ciyxebHoe u300peTeHue, cinyxebHyIo NoNe3Hy0 MOJENb
WIH CIyXeOHBIH MPOMBIIUIEHHBIH 00pasel, Tu00 NMPUHSBILUM PELIEHHE O CO-
XpaHeHUH HHGOPMAalUH O TaKOM HU300pEeTeHHH, ITOJIE3HONH MOAENH MM IIpO-
MBIIIIEHHOM oOpasiie B TailHe W coo0IMBIINM 00 3TOM pabOTHHUKY, NTUOO ne-
pelaBIINM NIPaBO Ha NOJy4YeHHe NaTeHTa APYTroMy JIHILY, J1U00 He MOIy4HBIINM
[IaTeHT IO MOJAHHOW MM 3asiBKe IO 3aBHCALINM OT Hero npu4ynHam (absal Tpe-
THH Ha3BaHHOTO ITyHKTa).

CynaM HeoOX0AMMO MMETh B BUAY, YTO 3aKOHOJATENb MMIIEPATUBHO OIl-
pelenseT JIUI0, BHIIUIAYMBAIOLIEe COOTBETCTBEHHO KOMIIEHCALMIO MM BO3Ha-
rpaxaeHne. TakoBEIM JHIOM sBIsieTcs paboronaTens (ML, ABIABLIEECS pa-

60T0,T.laTeJIeM Ha MOMCHT CO3JJaHHuiA CJIy)Ke6HOI‘O IIpOI/I3BelleHI/IH). CJICIIOBaTeIIB-
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HO, AK€ B TOM Clly4ae, €C/IM IpUHAAJIeXaliie paboTomaTesio mpasa Ha pe-
3yJbTaT MHTEIIEKTYaTbHON AEATENBHOCTH Nepeanbl (IpeIOCTaBIeHk) [0 J0-
roBOpy 00 OTYYX/J€HHMH MTPaBa W 10 JIULEH3HOHHOMY J0TOBOPY, JIHIIOM, 005-
3aHHBIM IUIATUTh KOMIIGHCALMIO MM BO3HarpaxjaeHue pabGOTHHUKY, OCTaeTCs
paboTonarens.

K uHBIM 51M1IaM faHHas 00A3aHHOCTh MOXKET NMepeiTH B MOpsKe YHUBED-
CaJIbHOTO MPaBoIpPEeeMCTBA.

[Tpu 3TOM pasmep KOMIIEHCALMU WIIM BO3ZHATPAXKAEHUS OTpenesseTcs Ho-
TOBOPOM, a B ClIydyae criopa — CyJIOM.

Takue criopsl NoABEIOMCTBEHHBI CyAaM o0LIeH IOPUCIUKIHH.

52. CornacHo cratbam 1248, 1398, 1513 I'K P® pemenns PocnateHnra,
IPUHATBIE 110 pe3yJibTaTaM PacCMOTPEHHUs BO3paXXEHUM MPOTHUB BBIJAYM IATEH-
Ta Ha U300peTeHue, TOJIe3HYI0 MOJIENb UIIH NTPOMBILUIEHHBIH o0Opasell, a Takxe
NPOTHB MPEAOCTaBIEHUS NIPAaBOBOM OXpaHbl TOBAPHOMY 3HaKy, MOTYT OBITH OC-
TIOpPEHBI B CYyIE.

Ilpu paccMOTpeHUH TaKHMX J€N1 CyAaM CleyeT YUUThIBATh, YTO HAPYIIEHHS
PocnareHTOM npoueaypbl pacCMOTPEHHUS BO3paXKEHUH NPOTUB BbIIaYd NaTeHTa
WU TIPOTMB IIPEAOCTABJICHHs NPaBOBOH OXpaHbl TOBAPHOMY 3HAKy SBISIOTCS
OCHOBaHUEM ISl IPU3HAHUA NPUHSATOIO HEHOPMAaTUBHOI'O MPaBOBOIO aKTa He-
JIECTBUTENILHBIM TOJIBKO IPHU YCIIOBUH, €CJIM 3TH HapyLIEHUsS HOCHT CYyIIeCT-
BEHHBIN XapakTep, 4TO He Nno3Bonauno PocnaTeHTy BCeCTOpOHHE, MOIHO U 005-
€KTUBHO PACCMOTPETH yKa3aHHBIE BO3PAKECHUS.

53. Ecnu mo pe3ynprataM pacCMOTpeHHs Jiena o0 oclnapiBaHUHU pelIeHUs
Pocnatenta cyaomM oOleil I0pUCcAUMKIUY YCTaHOBJEHO, YTO JaHHBII HeHOpMa-
TUBHBIH NMPABOBOM aKT HapyllaeT NpaBa U CBOOOJBI MpakJaHWHA WIH CO3JAET
HPENSITCTBUS K OCYIIECTBICHUIO IPaXKIAaHUHOM €ro Impas M cBoboJ, TO CyA co-
rnacHo yactd 1 crateu 258 I'TIK P® npuHumMaet peienue o6 o0s3aHHOCTH CO-
OTBETCTBYIOIIETO OpraHa rocyJapCTBEHHOH BJIacTH, OpraHa MeCTHOro caMmo-

ynpaBJI€HHA, JOJDKHOCTHOIO JiMHa, roCyAapCTBEHHOI'O HWJIM MYHUIUIAIIBHOTO
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CIyXalllero yCTpaHUTh B IIOJHOM OOBeMe NOIyIIEHHOE HapyllleHHe IpaB U
cBOOOJ rpaxKIaHWHA WM MpPENnsITCTBHE K OCYILECTBICHUIO T'Pa)KIaHHHOM €ro
npaB U cBOOOA.

Ecnmu mo pesynpraraM paccMOTpeHUs Jena o0 oclapyBaHHHM peLIeHUs
PocniatenTa apOUTpaXXHbIM CYZIOM YCTaHOBJIEHO, YTO JIaHHBIH HEHOPMATUBHBIH
NIPaBOBO# aKT HE COOTBETCTBYET 3aKOHY WU MHOMY HOPMaTHBHOMY NPaBOBOMY
aKTy W HapyllaeT npaBa U 3aKOHHBIE MHTEpECHI 3asiBUTENSA B chepe mpeanpu-
HHEMAaTeIbCKOH M MHOH 3KOHOMHYECKOH AeATeNbHOCTH, TO CYJ COrJIacHO Hac-
T4 2 crathu 201 AIIK P® npuHuMaeT pemieHue o0 NpU3HAHUU 3TOTO aKTa He-
IeCTBUTENHHBIM U B PE30OJIOTUBHOM 4acTW Ha OCHOBAaHHMHM ITyHKTa 3 4yacTH 4
cratb 201 AIIK P® yka3sepiBaeT Ha 00s3aHHOCTH PocnarteHTa ycTpaHHUTh HO-
NyLIeHHbIE HAapYIIeHUS [TpaB U 3aKOHHBIX UHTEPECOB 3asiBUTES.

B pamkax ycTpaHeHHUs JOIyLIEHHOTO HapylleHHs Cyi BIOpaBe 00s3aTh
PocnaTeHT coBEpLUIMTH COOTBETCTBYIOLIUE NMPABOYCTaHABIWBAIOIIME AEHCTBHS,
a B cJlyqae HeOOXOJIMMOCTHU (HanpuMep, IpY OTMEHE pellleHUs B CBSI3U C Cyllle-
CTBEHHBIM HapylLIEHUEM MpOLEAYPHl €ro MPUHATUS) — PACCMOTPETD 3asiBICHUE
WM Bo3paxkeHHe (IOCTy>XUBIIEe OCHOBaHHMEM INPUHATHA PocmareHTOM oOcCIo-
PEHHOT'O B CyJle pellleHHUs) TOBTOPHO, C YY€TOM pelleHUs Cyaa.

Ecnu npu paccMoTpeHuH Jena o0 ocrniapuBaHUU peuieHus Pocnatenra o0
OTKa3e B NPU3HAHUK HEACHCTBUTE/IBHBIM NATEHTA UM NIPEIOCTaBIEHUS [IPaBo-
BOH OXpaHbl TOBAPHOMY 3HAKy YCTAHOBIEHO HaJW4YM€ OCHOBAHUA ISl TAKOrO
HpU3HAHUSA, TO CYJ C yUETOM KOHKPETHBIX (haKTHUEeCKUX OOCTOSTENBCTB BIIpaBe
Takke o00s3aTh PocnareHT aHHYJIMpOBaTh MATEHT, PETrHCTpalldi0 TOBAapHOTO
3HaKa.

54. Pemenue PocrateHTa 0 Npu3HaHUM HEICHCTBUTENBHBIM MATEHTa WIH
IpeaOCTaBIIEHUs NIPaBOBOM OXpaHbl TOBAPHOMY 3HAKy BCTYIAET B CHUJIy CO AHS
€ro NMpUHATHA. Takoe pellleHue BI€YeT AHHYJIHUPOBAaHHE IATE€HTa, TOBAPHOIO
3Haka M COOTBETCTBYIOIIEr0 MCKIIOYUTENBHOIO IpaBa C MOMEHTA IOJayd B

PocnareHT 3a9BKH Ha BbIavy MaTeHTa, perucTpaiuio TOBApHOI'o 3HakKa.
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CnenoBatenpHO, HE MOTYT OBITh NPHU3HaHBl HapyIleHWEM IpaB JHIla, 3a
KOTOPBIM OBUI 3aperUCTPUPOBaH MATEHT, TOBAPHBIA 3HAK, HEMCTBHA MHBIX JIHI]
10 UCHIOJB30BAHUIO U300PETEHNUS, TOJIE3HON MOJENH WIIM HPOMBILILIEHHOTO 00-
pa3lia, NaTeHT Ha KOTOPHIX MPU3HAH BIOCIEICTBUN HEAEUCTBUTENBHEIM, TI0 HC-
TI0JIb30BaHUIO TOBAPHOI'O 3HaKa, MPEOCTAaBIEHUE NIPABOBON OXpaHbl KOTOPOMY
BIIOCAECTBUH MPU3HAHO HEIEHCTBUTEIbHBIM.

[Ipu sTOM npu paccMOTpeHuM Jen o6 ocniapuBaHUU penieHuit PocnaTeHTta
CylaMm cllelyeT YYWUTBhIBaThb, YTO HEAECHCTBUTENBHBIM MOXET OBITh NMpPU3HAH H
TOT MATEHT, AEHCTBHE KOTOPOr0 HA MOMEHT PaCCMOTPEHUS COOTBETCTBYIOIIETO
Bolpoca PocraTeHToOM NpeKpalleHo, a paBHO M NPEJOCTaBlIEHUe NIPaBOBON OX-
paHbl TOBApHOMY 3HaKy, IPaBOBasi OXpaHa KOTOPOr0 Ha MOMEHT pacCMOTpPEHUS
COOTBETCTBYIOLIErO Bompoca PocniateHTOM npekpalleHa.

Taxke cyilaMm HaJJIEXKUT UCXOAUTH U3 TOr'O, YTO IOCJIE NPU3HAHUSA HEeAeH-
CTBUTEJIbHBIMU MMaTEHTa, NIPEJOCTaBIEHHUSs PAaBOBON OXpaHbl TOBAPHOMY 3HaKy
CENIKH, 3aKJIFOUYCHHbIE Ha OCHOBE NAaTeHTa UM O TOBAPHOM 3HaKe B MEpUOJ UX
JEHCTBHUSA, COXPaHSIOT JeicTBUE B TOW Mepe, B KAKOH OHU OBLIM KCIMOJIHEHBI K
MOMEHTY BBIHECEHUSl pElIeHMs] O NpPU3HAHUM HEIEeHCTBUTE/IbHBIMM IATEHTA,
NPEIOCTaBICHUS IPAaBOBOH OXpaHbl TOBAPHOMY 3HaKYy.

55. B cuny a63ana Broporo nyHkta 4 cratbd 1398 'K P® nuuieH3noHHbIE
JIOTOBOPBI, 3aKJIIOYEHHBIE Ha OCHOBE NATeHTa, [IPU3HAHHOI'O BIIOCIEICTBUY He-
JNeHCTBUTENBHBIM, COXPAHSIIOT JIeHCTBUE B TOH Mepe, B Kakoit oHM ObLIM MCIOJ-
HEHbl K MOMEHTY BBIHECEHUS PElIeHUs O HEACHCTBUTEIBHOCTH NIATEHTA.

CoOTBETCTBEHHO, C MOMEHTA NPHU3HAHUS NATEHTa HENCHCTBUTENHHBIM 3a-
KJIIOYEeHHBIE JTULIEH3UOHHBIE JOTOBOPHI IPEKPAILAOT CBOE IE€NCTBHUE.

C y4eTOM H3J10KEHHOT0 CylaM CllelyeT UCXOAUTh U3 CIIELYIOLIETO.

B ynoBneTBopeHHH TpeOOBaHHS JULEH3HWATa O BO3BpATe JIMLIEH3MOHHBIX
mIaTeXxXed 3a NMepuoji, NpeAlleCTBYIONUN TPU3HAHUIO NIaTeHTa HeeCTBUTEb-

HBIM, JOJIDKHO OBITh OTKA3aHO.
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He noanexxXuT yInoBIETBOpPEeHHIO TpeOoBaHHMe JMIIEH3Hapa O B3LICKaHHH
HeyIIa4YeHHbIX JIMIEH3NOHHBIX IUIaTeXeH 3a MEepHol, NPEeAIIeCTBYIOUHNHA MpU-
3HAHUIO NIATeHTa HeJeHCTBUTEIbHBIM.

[IpenycMOTpeHHBIE HACTOSILIMM IYHKTOM JAaHHOIO NMOCTAHOBJIEHHS Pas3b-
SCHEHUS MPHUMEHSIOTCS M K JIMLEH3UOHHBIM JOrOBOpaM O IpeaoCTaBleHUH
IpaBa UCINIOJNB30BaHUA TOBAPHOIO 3HAKa, 3aKJIOYEHHBIM JO NPUHSATUS pelIeHUs
O MpPHU3HAHUU HEJNECHCTBUTENBHBIM NpPENOCTaBIeHHs IPABOBOK OXpaHbl 3TOMY
TOBapHOMY 3HaKy (IIyHKT 6 crateu 1513 Konekca).

56. CornacHo noanyHKTy 8 myHkra 1 cratey 1406 I'K PO cynsr paccmar-
PHMBAIOT, B YaCTHOCTH, CIIOPBI O pa3Mepe, CPOKE U MOPSAKE BBIJIATH KOMIIEH-
canui, nperycmorpeHHblXx Koaexcom. Ilpy 3ToM naHRas HopMa He Npeanoa-
raerT BO3MOXXHOCTH MareHTooOjafaTess 3alMINaTh CBOM HapylleHHBIE INpaBa
MyTeM 3asiBJIeHUsA TPeOOBaHUS O B3BICKAHWH KOMIIEHCAIWH, MpeayCMOTpeHHOH
nysktoM 3 ctathu 1252 Kopekca. Takoro poga cnoco0 3amuThl mpaB He Ipe-
JyCMOTpEH TNojoxeHusMu rinassl 72 'K PO,

VYkazaHHyI0 HOpMY CY[JblI IPUMEHSIOT, pacCMaTpUBasi CIIOPhI 0 KOMIIeHca-
UAX KaK BHJE BO3HArpaXkAeHMs, yIlayuBaeMbIX HAa OCHOBaHWM NOANMYHKTa 3
cratbu 1359, cratey 1360, a63aua Broporo nynkra 4 crateu 1370, myHkra 3

crated 1392 Konekca.

IIpaBo Ha cekpeT Npou3BoAcTBa (HOY-Xay)

57. Ilonoxenus rnassl 75 'K PO onpenensaior NopsiioKk NPaBOBOW OXpaHbI
CEKpETOB NIPOU3BOACTBaA (HOYy-Xay), TO €CTh CBEACHHMH Ntoboro xapaxrepa (po-
U3BOJICTBEHHBIX, TEXHUYECKUX, SKOHOMUYECKUX, OPTaHU3aLUOHHBIX U APYTHX),
B TOM 4YHCIE O pe3yJibTaTaX HWHTENIEKTyaIbHON [ESATENbHOCTH B Hay4YHO-
TEXHUYECKOH cdepe, a TakxkKe CBeICHHH O crocobax ocyIecTBieHUs mpodec-
CHOHAJIbHON J€eATEeNbHOCTH, KOTOpble HMEKT AEHCTBUTEIBHYIO WIH NOTEHLHU-

AIbHYIO KOMMEPYECKYIO HEHHOCTh B CUJIy HEM3BECTHOCTH UX TPETBUM JIMLAM, K
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KOTOPBIM Y TPETHUX JIUI] HET CBOOOJHOIO IOCTyNa Ha 3aKOHHOM OCHOBAHMH U B
OTHOLLIEHHMH KOTOPBIX 00JIalaTeNleM TaKUX CBEIEHHH BBEIEH PEeXHUM KOMMepye-
ckoii TaitHbl (cTaThs 1465 Kognekca).

IIpu 3TOM cylnam cielyeT YYUTBIBaTh, UTO PEXHUM KOMMEpPUYECKOH TalHEI,
nepevyeHb HE MOANEXAalMX OXpaHe CBEeJICHHH U MOPSAOK MpeOCTaBIEHUs CO-
CTaBNAIOLIEH KOMMEPUYECKYHO TallHy MH(OpMaLUK OMPENENSIOTCS B COOTBETCT-
BuM ¢ @enepanbHbIM 3aKOHOM OT 29.07.2004 Ne 98-D3 «O xomMepueckoii Taii-
Hey.

Taxxe HeoOX0AMMO MMETh B BHJY, YTO K OTBETCTBEHHOCTH 3a HapyllleHue
UCKJIIOUYUTENIBHOTO TpaBa Ha CeKpeT npousBojcTBa (cTaThs 1472 T'K P®) mo-
)XeT OBITh IIPHUBJIEUYEHO JIF0O0E JIMLO, pa3ryiacHBIIee CBEEHUS, COCTABISIONME
CEeKpeT NMPOU3BOJICTBA (UM JONYCTHUBIIEEe HHbIE HApYLIEHHUS UCKITIOUUTENLHOTO
npasa), B TOM 4uclie NyOJIn4HO-IIpaBoBoe oOpasoBanue (Poccuiickas ®enepa-
ust, cyobexT Poccuiickoi Penepaumu, MyHUUMNIIAIBHOE 00pa3oBaHue), eCiu
ero opraH, NMOJYYUBIIMH NOCTYN K COOTBETCIBYIOLLEH HH(pOpMALUHU, TaKyrO
uHpopmanno pasrinacui (ctaths 14 OenepanbHOro 3akoHa «O KoMMepYecKoi

TaiiHe»).

IIpaBo Ha (pupmMeHHOEe HAUMEHOBAHHE

58. TTpu npumenennu ctateu 1473 'K PO cynam HapiexxuT pyKoBOJCTBO-
BaTHCS CIIELYIOLIUM.

58.1. C yuerom nonoxenuit nynkra 3 cratsu 1473 'K PO xaxnoe ropu-
IMYecKoe JIMIO, AEHCTBYIOLEE B OpraHU3alMOHHO-IIPaBOBOi (hopMme KOMMep-
YeCKOil OpraHM3alyy, JOHKHO UMETh OHO TMOJIHOE (UPMEHHOE HAMEHOBAHUE
U MOXET UMETh OJIHO COKpallleHHoe ¢pupMeHHoe HauMmeHoBaHue. [1pu aTom co-
rinacHo nyHKTy 1 cratem 1473, nyukrty 2 crateu 1475 Konexca ¢pupMeHHOe Ha-
MMeHOBaHHE MOAJIEXKUT OXPaHe CO JHS roCcyapCTBEHHON PETUCTpalluy IOpUaU-

yeckoro Juna. Kakoit-mubo cnenuansHol perucTpandy GUPMEHHOTO HaHMEHO-
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BaHUS, YKa3aHHOTO B YYPEAMTEIBHBIX JOKYMEHTaX IOPUIMYECKOro JIHIA,
'K P® nHe npenronaraer.

58.2. B cuny nyHkTa 4 crated 54, nyHkta 1 ctateu 1473 IT'K P® npaso na
(¢hupMeHHOE HAaMMEHOBAHHUE BO3HMKAET TOJIBKO y IOPUIUYECKOTO JIHIA, SBISIO-
ierocss KOMMepPUYECKoN opraHu3alue.

HanmeHoBanusi HeKOMMeEpUYECKUX opraHu3auuil (ctates 4 DenepalbHOro
3akoHa oT 12.01.1996 Ne 7-®3 «O HexOMMepYeCKHUX OpraHU3allUAX») He SBIIs-
IOTCSl CPEACTBOM MHIMBHUAYANU3aUUH IOPUIUYECKUX JIUI] B CMBICJIE TTOJIOKEHU M
yacty deTBeproi 'K PD, Ha HUX He pacnpocTpaHsieTcs MpaBoOBas OXpaHa, yc-
tTaHoBlieHHas nmaparpadom 1 rinasel 76 Konekca.

BBuay aroro mnpasuna, npenycMotrpenHsle crateeid 1473 I'K PO, B Tom
qucie 3alpeThl, COACPXKAIIMECH B IIyHKTe 4 3TOH CTaTbHl, HA HEKOMMEpPYECKHE
OpraHM3alldy He PaclpoCTPaHAIOTCS.

He orHOCATCS K (PUPMEHHBIM HauMEHOBaHHUSAM B CMBICHIE [TOJOXKEHHUM
'K P® nauMeHOBaHUs HE ABISIIOLIUXCS IOPUAUUYECKUMU JIULIaMU 00 beIMHEHUH
IOPUANUECKUX JIUILL.

58.3. Tlox cnoBaMH, IPOU3BOAHBIMH OT O(ULHUATBEHOTO HAaHMEHOBAaHMS
«Poccutickasg ®enepanusa» Ui «Poccus», B cMbiciie ab3alia BOCBMOro NnyHKTa 4
cratei 1473 T'K PO crnenyer noHMmMaTe B TOM 4HCIIE CIOBO «POCCHACKHIN
(¥ IpOM3BOJHBIE OT HEr0) KaK Ha PyCCKOM sI3bIKe, TaK M Ha HHOCTPAHHBIX A3bI-
Kax B PyCCKOH TPaHCKPHIILIMH, HO HE CJIOBO «PYCCKUN» (M NMPOU3BOAHBIE OT He-
ro).

58.4. IlpuMeHuUTENBHO K NOANYHKTY 1 myHxrta 4 crarbu 1473 TK P® B
¢brpMeHHOe HaMEHOBaHUE IOPHAUYECKOrO JMIa HE MOTYT BKIIKOYAThCS TAKKe
HOJIHBIE MJIM COKpallleHHbIE HAMMEHOBAHHUS MEXTOCYJapCTBEHHBIX COIO30B (Ha-
npumep: CoJlpyKecTBO HE3aBUCHMBIX rocyaapcts, CHI').

58.5. TpeboBanus kK (GUPMEHHBIM HaUMEHOBAHHUSAM KPEIUTHBIX OpraHu3a-
vt onpeneneHsl Kak ctatbeil 1473 I'K PO (x HUM Takxke IPUMEHSIOTCS 3arpe-

THI, YCTAHOBJIEHHBIE ITYHKTOM 4 3TOH CTaTbH), Tak U craThed 7 MenepanbHOro
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3akoHa «O OaHkax U OaHKOBCKOH AEATENbHOCTH», BBOJASIIEH JHOMOJHHTEILHEBIE
TpeOOBaHMs K (UPMEHHBIM HAUMEHOBAHUSM YKa3aHHbBIX OpTaHU3aIHi.

58.6. Criopel 0 (h)UPMEHHBIX HAaUMEHOBAHMAX MOJBEIOMCTBEHHbI apOUT-
pPakKHBIM CyJaM.

59. CornacHo nyHkTy 3 ctaThil 1474 'K PO He nomyckaeTcsl HCTIOIB30Ba-
HHE IOPUIMYECKUM JIMLUOM (HUPMEHHOTO HaMMEHOBAaHHSA, TOXIECTBEHHOTO
(¢GUpMEHHOMY HaMMEHOBAHUIO JPYrOro HOPUAWYECKOro JIMLA WIIH CXOJHOro ¢
HUM JI0 CTEIICHM CMEIIEHMs, €CJIM YKa3aHHble IOpUAMYECKHE JHIa OCYIIEeCTB-
NAIOT aHAJIOTUYHYIO JIEATENBHOCTE U PUPMEHHOE HaUMEHOBaHMe BTOPOTO KOpH-
AWYECKOTro JInla OBbUIO BKIIIOYEHO B €[IMHBIA rOCYAapCTBEHHBIH peecTp OpPUIM-
yeckux JIML (manee — PeecTp) paHee, yem QupMeHHOE HaUMEHOBaHHE MEPBOTO
IOPUANYECKOT O JINIIA.

IIpu npuMeHeHUn JaHHON HOPMBI cyiaMm HEOOXOIUMO YUHUTHIBATE: 3allUTE
NIOJUIEKUT HUCKIIOYUTEIIBHOE ITPaBO Ha (UPMEHHOE HAaUMEHOBAHUE IOpHUINYe-
CKOTO JIMla, paHblle IPyroro BKJIIOUYEHHOro B PeecTp, BHE 3aBUCHMOCTH OT TO-
0, KAaKO€ U3 IOPUANYECKUX JIUL PaHbLIE NPUCTYNHIO K COOTBETCTBYIOIICH Jes-
TEJbHOCTH.

60. Cyznam cieayeT uMerb B BUJY, YTO B CHIIy NyHKTa 4 cratbu 1474
'K P® TtpeboBanue npekpaTUTh UCNOIb30BaHWE (GUPMEHHOTO HaWMEHOBaHMS,
TOXIE€CTBEHHOTO0 (MPMEHHOMY HaMEHOBAHHIO MPaBooOIagaTesNs U CXOqHO-
ro ¢ HUM J0 CTENEHW CMEUIeHHUS, B OTHOIIEHUU BHAOB JEATEIBLHOCTH, aHaJIO-
TMYHBIX BHJAM JIeSTEJIbHOCTH, OCYILECTBIsSEMBIM IpaBooOnajgaTeneM, U BO3-
MECTUTD NMPaBOOOJIAAATENIO IPUUNHEHHBIE YOBITKA MOXKET 3asBUTh TOJBKO Ipa-
BooOyiafatens. OpraHy, OCYILIECTBISIOLIEMY IOCYJapCTBEHHYIO PErHCTpalUio
IOpUAMYECKUX JIHL, Ha OCHOBaHUM MyHKTa 5 crtathu 1473 Kognekca npenocras-
JIEHO TIPABO NPEIBSIBUTH B CYJI TOJNBKO HCK O MOHYXIEHUU K U3MEHEHUIO (up-
MEHHOTO HaUMEHOBaHUS U TOJIBKO B TOM ciy4ae, eclid GUupMeHHOe HaUMEHOBa-
HHE IOPUJIMYECKOTrO JIMIAa HE COOTBETCTBYET TpeOOBaHMAM IyHKTOB 3 WM 4

9TOU CTaThH.
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MHBIM 1MIaM 1paBo TpeOOBaHMS OT IOPHIMYECKOro JIHLA IpeKpalleHHs
HapylIeHus nojoxeHu# naparpada 1 rnasel 76 'K PO Kogekcom He mpemoc-
TaBJIEHO.

61. Ilpu mpuMenenuu crate 1475 I'K P® cynaM HaajexHT yYUTHIBATh,
4YTO OHA He HCKII4YaeT oxpaHy B Poccuiickoit ®enepannn npasa Ha GuUpMeH-
HO€ HaMMEHOBaHWE HMHOCTPaHHBIX Iopuaudeckux nul (crates 8 Ilapuxckoit

KOHBEHIIMH I10 OXpaHe MIPOMBIIITIEHHO! COOCTBEHHOCTH).

IIpaBo Ha TOBapHbIi 3HAK M IPAaBO Ha 3HAK 00CIYKHBaAHUS

62. B cuny nynkrta | craten 1484 I'K PO uckmouuTensHoe mpaBo Hc-
10/1b30BaHUs TOBAPHOTO 3HAKA IIPUHAMIEKHUT JIMILY, HA UM KOTOPOTO COOTBET-
CTBYIOIIMI TOBApHBIH 3HAK 3aperUCTpUpPOBaH (MpaBoobIaaTeNIo).

CnenoBatenbHO, JHIY, Ha HUMs KOTOPOrO 3aperuCTPUPOBAaH TOBAapHBIN
3HaK, HE MOXET OBITh OTKa3aHO B €ro 3alluTe (J1axe B ciy4dae, ecilM B Cy[l Ipel-
CTaBJIAIOTCS AOKa3aTelbCTBa HENMPAaBOMEPHOCTH PEerucTpallii TOBapHOTO 3HaKa)
IO TIpU3HAHMS NPEIOCTaBIE€HUS NPABOBOH OXpaHBI TAKOMY TOBapHOMY 3HAKy
HEJIeHCTBUTENBHON B Mopsjike, NpeaycmorpeHHoM crateed 1512 I'K PO, unu
MpeKpalleHus IpaBoBOil OXpaHbl TOBAPHOTO 3HaKa B MOPsAKE, YCTAHOBIEHHOM
crateeit 1514 Kopexca.

BmecTe ¢ TeM cyn BrpaBe OTKa3aTh JIMIY B 3allMTE €ro rnpasa Ha TOBap-
HBIH 3Hak Ha ocHoBaHuHU cTaThu 10 I'K PD, ecnu mo matepuanam nena, ucxons
U3 KOHKPETHBIX (aKTHUYECKUX OOCTOATENbCTB, NEHCTBUS MO rOCyAapCTBEHHOMN
perucTpany COOTBETCTBYIOILErO TOBAPHOTO 3Haka MOTYT OBITh KBaTU(pHLIHPO-
BaHBI KaK 3JI0yNoTpeOieHre IPaBoOM.

63. CornacHo moanyHkTy 6 myHkra 2 cratbu 1512 I'K P® npenocrasne-
HHe MpaBOBOIl OXpaHbl TOBAPHOMY 3HAKy MOXET OBITh OCIIOPEHO M IIPU3HAHO
HEJAeHCTBUTENIBHBIM MOJIHOCTBIO HJIM YaCTUYHO B T€UEHUE BCETO CpOKa JeHCT-

BHUA HpaBOBOﬁ OXpaHkbl, €CJIN CBA3aHHBIC C I‘OC}’,II&pCTBCHHOfI peFI/ICTpaHI/Ieﬁ TO-



48

BApHOrO 3HaKa JEWCTBUS INpaBooONafaTelis NPHU3HAHBl B YCTAHOBJIEHHOM IIO-
pSZIKe 37I0yNIOTpeOIeHHeM ITpaBoM JINO0 HeT0OPOCOBECTHON KOHKYPEHIIMEH.

[Ipu paccmoTrpenuu nen o0 ocnapuBaHMU pelleHHd PocrnareHTa, MpUHS-
TBIX 110 pe3yJbTaTaM PacCMOTPEHUS BO3PAXXEHUH IIPOTHUB IIPEOCTABIIEHUS TIpa-
BOBOW OXpaHbl TOBAPHOMY 3HAKY I10 3TOMY OCHOBAHHIO, Cy/laM CJIeIyeT UMETH B
BUJY, B HaCTHOCTH, CIIEAYIOLIEE.

B cumy yactu 2 crateu 14 @PepnepansHoro 3akoHa ot 26.07.2006
Ne 135-@3 «O 3amure koHKypeHIMN» (fanee — 3aK0H O 3alluTe KOHKYPEHIIHH)
He JIONycKaeTcsl HeloOpOCOBECTHAs KOHKYPEHLMS, CBsA3aHHasl ¢ MpUOOpETeHH-
€M ¥ HCIIOJIb30BaHHMEM HUCKJIIOUUTEJILHOTO NpaBa Ha CpeJicTBAa MHAUBUyallh3a-
UM IOPUAMYECKOro JIMIa, CPeACTBAa MHAMBHIyalU3allMd NPOIyKUWH, paboT
WIH yCITyT.

Hcxons u3 yactu 3 crateu 14 3akoHa 0 3alUTE KOHKYPEHIMH, TPUMEHsIe-
Moil ¢ ydyeToM ab3ana Broporo myHkrta 3 crated 1513 'K P®, 3aunTepecosan-
HbIM JIMLIOM (TO €CTh JIMLOM, YbM ITpaBa HapylLIEHbl aKTOM HeJI00pOCOBECTHOM
KOHKYPEHIIMH) MOXET OBbITH MOJaHO BO3pakeHHe IIPOTUB IpeJIOoCTaBIIeH s Mpa-
BOBOI OXpaHbl TOBapPHOMY 3HaKy B CBA3H C T€M, YTO AeHCTBUs IO €ro rocyaap-
CTBEHHOM perucTpaluy TNpU3HAHBl HEJOOPOCOBECTHOM KOHKYypeHIuel (mpu
3TOM INpU3HAHUE HEAOOPOCOBECTHOW KOHKYPEHLHEHN TOJIBKO JEWCTBHUU MO HUC-
NOJIb30BaHUIO TOBAPHOI'O 3HAaKa, HO HE IO €ro rocyJapCTBEHHON perucrpanuu
He fBJIAETCS OCHOBAaHUEM OCITapUBaHUA NPENOCTABIEHUS MIPABOBOM OXpPaHbl TO-
BapHOMY 3HaKY).

Takoe Bo3pa)keHHE MOJAETCs C NPUIOKEHUEM K HEMY pelleHus Qene-
PaJIbHOTO aHTHMOHOIIOJIBHOTO OpraHa O HapyILUeHHUH MpaBooOiafaTeseM Mnono-
XeHMH yacTH 2 ctaTh 14 3akoHa 0 3alMTe KOHKYPEHLIMH.

PocrnateHT, MOJYy4YMB COOTBETCTBYIOIEE BO3PaXEHHE C NPUIIOKEHHBIM K
HEMY pellleHHEM, ITPU3HAeT HEJEeHCTBUTEIbHBIM IPEIOCTaBICHHE IIPABOBOM OX-

paHbl TOBApHOMY 3HaKy.
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Pemenne PocnaTeHTa 0 NPpU3HAaHHUM HEAEHCTBUTENBHBIM IPENOCTABJICHHUS
IpaBOBOH OXpaHbl TOBAPHOMY 3HAKy B CBS3H C TEM, YTO AEHCTBHS, CBSI3aHHBIE C
perucTpanyedl TOBapHOIO 3Haka, ()eJe€PaJbHBIM AHTUMOHOMOJIBHBIM OpPraHOM
NpU3HaHBl HeAOOPOCOBECTHON KOHKYPEHILIMEH, HE MOXeT ObITh NMPU3HAHO He-
JEHCTBUTENBHBIM 10 IPHYMHE OTCYTCTBHS B NEHCTBHAX JIMLA HapYILIEHHH aH-
THMOHOIIOJIBHOI'O 3aKOHOJATENLCTBA IO OCIIapUBaHUs U OTMEHBI pelleHus ¢e-
JEepaJIbHOr0 aHTUMOHONOJIBHOTO opraHa. IIpu 3TOM He HCKIIOYAETCSd BO3MOXK-
HOCTb COEIMHEHHUs B 3asgBJIEHUU TpeOoBaHu# 06 ocnapuBanuy pelieHunii dese-
pPATBHOI0 aHTMMOHOIIOJIBHOIO opraHa ¥ PocnaTeHTa M MX COBMECTHOrO pac-
CMOTpEHHS.

Takxe HaIUIe)KUT YUHUTHIBATh, YTO CyJ Ha OCHOBAHHH IIOJIOKEHMH CTa-
ThU 10 'K P® BnpaBe no coGCTBEHHOW MHULIMATHUBE, UCXOAS M3 HMEIOLHXCS
(akTH4EeCKUX OOCTOATENLCTB, NIPU3HATh B paMKax pacCMOTpeHHs Aena o0 oc-
napuBaHuM pellieHus PocnaTteHTa 06 OTKa3e B NPU3HAHWM HeNEHCTBUTEIHbHBIM
NPEJOCTABJIEHHS [IPAaBOBOM OXpaHbl TOBADHOMY 3HAKY AEHCTBHUS JIMLIA 110 pEeru-
CTpallMH TOBapHOTO 3HaKa 3J10yNnoTpebJIeHHEM TIPaBOM HJTH HeJOOPOCOBECTHOM
KOHKypeHIMeHd. B 3ToM ciydae cyl NpMHUMAET pellieHHe O NPU3HAHUM Heae-
CTBUTENBLHBEIM peliieHus: PocrateHTa U 00 00A3aHHM €ro aHHYJIHPOBATh PErHCT-

paiyo COOTBETCTBYIOUICTO TOBAPHOT'Q 3HAKA.

IIpaBo Ha KoMMepuecKkoe 0003HaYeHHe

64. B cuny nynkra 1 crateu 1538 I'K PO ropuamndeckue jniia, OCyIecTs-
JISIOLINE NPeANPUHUMATEIBCKYIO IeITEIBHOCTh (B TOM YHCJIe HEKOMMEpUECKHUE
OpraHu3aliy, KOTOPHIM IPaBO Ha OCYLIECTBIEHUE TaKOW AeATeNhHOCTH Ipe-
JAOCTaBJIEHO B COOTBETCTBHU C 3aKOHOM UX YYpPEAUTEIbHBIMH JOKYMEHTaMH), a
TaKKe MHIUBUAYAIbHBIE TIPEANIPUHUMATEIN MOTYT UCIIONB30BaTh AJIs WHAMBH-
IyasHu3aly MpUHAUIeKAIIMX UM TOPIOBBIX, IPOMBIIIIEHHBIX U IPYI'UX Mpe-

npustuil (craths 132 Kojekca) kommepuyeckue o003HaueHHs, HE SBIISIOIIMECS
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bupMEeHHbBIMM HAaMMEHOBAHUSMHU M HE NoJnexaniye o0sg3aTeNbHOMY BKIIOYe-
HUIO B yUpeAUTENbHbIE IOKYMEHTHI U Peectp.

UcknrounTenpHOe TpaBo UCMOIB30BaHUS KOMMEPUECKOro o603HaueHus Ha
ocHoBaHMM myHKTa 1 ctateu 1539 I'K P® mnpuHajgnexur npaBoobiagarelnto,
eciid Takoe 06o3HaveHue o0agaeT JOCTaTOYHBIMH Pa3NuYUTENbHBIMU MIPU3Ha-
KaMH U ero ynorpebienue npaoobianareneM s UHANBUAYAIU3aLUU CBOETO
NpeANpPUITUS SBISETCS U3BECTHBIM B IIpejiesiaX ONpeAeIeHHON TePPUTOPHH.

B cBf3U ¢ 3TUM cyfam creyeT y4uThIBaTh, YTO NPaBO Ha KOMMepUecKoe
00O3HaUYeHNE HE BO3HMKAaeT paHee MOMEHTa Hayana (PaKTUYECKOTO WCIIONB30-
BaHMs TaKOro 0003HaueHus Uil HHANBUAYAIU3ALUU IPEANPUSATH.

65. Ilo cmeiciy nmyHkTta 2 ctateu 1540 'K P® uckmountensHoe NpaBo HA
KOoMMepueckoe 0003Ha4yeHHe NpeKpalaeTcss aBTOMaTH4YeCKH, €CIi npaBoodiia-

AaTeJIb HE UCITIOJIL3YET €0 HENPEPBIBHO B TCUCHUE IOJ1a.
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